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TOPICAL INDEX 


I. Control and Regulation in General. 


$4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 

4—Statute requiring bonding company to give written statement of grounds for cancellation 
or refusal to renew bond, held subject to constitutional objections. Fidelity & Deposit 
Co. of Maryland, v. Pence. (Texas) 

§ 7. LICENSE FEES AND TAXES. 

7—Insurance Commissioner liable for interest on account, though default due deputy. Insur- 
ance Commissioner liable for interest only on taxes collected from time settlements were 
due therefor. Miller, State Revenue Agent, v. Henry, Ins. Commissioner. (Miss.)...... 

§12. REGULATIONS OF AGENTS AND BROKERS. 

12—Secretary to Bankers’ Association held not disqualified from receiving license as insurance 
agent. Saufley, Ins. Com’r v. Smith et al. (Ky.)...........005 EET EE ee 

12—Trust company not prevented from acting as insurance agent because of dual agency. 
Trust company not prevented from acting as insurance agent because stock held, under 
trust agreement with stock of national bank. Saufley, Ins. Com’r vy. Botts, et al. (Ky.).. 

§ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 

§ 20. —— LOCAL AUTHORITY OR LICENSE AND LICENSE FEES OR TAXES. 

20—Certificate from state from state insurance superintendent, showing payment of privilege 
tax, is condition — to doing business in state by foreign insurance company. Tax 
on net receipts of foreign insurance companies need not be equalized with personal property 
tax. Statute taxing net receipts of foreign insurance corporation held privilige and not 
property tax. Statute taxing foreign corporations for right to do business in state held not 
unconstitutional. Hanover Fire Ins. Co. v. Carr.  (lIll.) 

§ 24. EFFECT OF NON-COMPLIANCE WITH LAW. 

24—Action on policy of burglary insurance not barred by two-year limitation. American 
Surety Co. of New York v. Blaine. (Texas) 


II. Insurance Companies. 
(A) STOCK COMPANIES. 


§ 41. INSOLVENCY AND DISSOLUTION. 

§ 43. RIGHTS OF POLICYHOLDERS ON INSOLVENCY. 

43—Surety Company liable for loss assumed by it under bonds up to adjudication of its 
insolvency. Fidelity & Deposit Co. v. Poe. (Md.) : 
50. —— ASSETS AND RECEIVERS. 

50—Retention from surety in hands of receivership of premiums collected by co-surety held 
inequitable. Requested prayer held properly refused as being without evidentiary support. 
Alleged alteration in contractor’s contract, to which cosurety did not consent held not to 
entitle originating surety to retain as against cosurety premiums collected. Evidence 
held sufficient for jury on question of cosurety’s right to recover share of premiums 
collected by originating surety. Fidelity & Deposit Co. of Maryland v. Poe. (Md.).... 

50—Surety company as reinsurer of originating surety, held not entitled to set off amount 
owing by cosurety to originating surety by virtue of part reinsurance agreement. Fidelity 
& Deposit Co. of Maryland v. Poe. (Md.) . i eocees 

50—Statutory reserve of surety company, deposited with superintendent of insurance, held 
within jurisdiction of court for distribution on insolvency. State ex rel. Hyde, State 
Superintendent of Insurance Department, v. Falkenhainer. (Mo.)...............-+ ener 


(B) MUTUAL COMPANIES. 


¢ St PRESENTATION AND PAYMENT OF CLAIMS. 

51—Unearned premiums of surety company, not paid at date of decree of insolvency, held 
barred. State ex rel. Hyde, State Superintendent of Insurance Department, y. Falken- 
hainer. (Mo.) 

§ 55. MEMBERS. 1 

55—Insurance company held liable for slanderous remark of superintendent of agents. 
Mann. v. Life & Casualty Ins. Co. of Tennessee et al. (S. C.) 


Ill. Insurance Agents and Brokers. 
(A) AGENCY FOR INSURER. 


§ 75. IMPLIED AGENCY. s ’ ‘ 

75—Insurer held charged with notice as to assumed authority of person to act as its agent 
Germania Fire Ins. Co. v. Fort Worth Grain & Elevator Co. (Tex.)......ccecseees 

§ 79. DURATION AND TERMINATION OF AGENCY. 

79—Contract for insurance agency held terminable at will. Agent held to have breached 
contract under evidence. Standard Life Ins. Co. v. Carey. (Pa.) 

§ 81. INDIVIDUAL INTEREST OF OFFICER OR AGENT. 

81—Agent interested as owner of insured property cannot bind his principal, ignorant of 
such fact, by contract of insurance. ertney v. National Fire Ins. Co. of Hartford, 


Conn. (la.) : 

§ 82. ACCOUNTING BY AGENT. q bari: ; 

82—-Premium money in hands of agent constitutes a “debt” in favor of insurance 
company for whom collected. Wallace v. American Life Ins. Co. of Des Moines, 
Iowa. (Oregon) peace . bee. 

82—German agents of Russian insurance company, for whom portion of commissions earned 
by agent in United States, to which company made colorable transfer of agency to 
avoid effect of ukase, was set aside, could sue United States — for accounting and 
payment over of fund. Second Russian Ins. Co. v. Miller (U. S.) 
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§ 83. LIABILITIES OF AGENTS AND THEIR SURETIES. 
(1). In general. 
83(1)—Defendant held entitled to assert defense of abritrary cancellation of policy only 
by special plea in answer. Agent and sureties asserting arbitrary cancellations of 
fire insurance policies held to have burden of establishing that fact. Bond, given 
by insurance agent to insurer to return money due insurer, construed. National 
en ase Fae aide te RTO. REN) secs oi. cc nevns’ xia deans veeseeedeceas ‘ 
§ 84. COMPENSATION OF AGENT. 
(1). In general 
84(1)—Recovery from discharged agent of commissions on necuied ‘Policies did not re- 
quire showing of validity of cancellations, unless terms i" 
showing. National Union Fire Ins. Co. v. Nevils et al. 


1088 
84(1)—Advances of company to agent held drawing account allt = axed salary. Standard 


Life Ins. Co. v. Carey. (Pa.) 
(2). Right to commissions. 

84(2)—When insurer returns to insured unearned portion of premium paid on canceled 
policy, insurer’s agent entitled to retain commission only on amount of premium re- 
tained by insurer. National Union Fire Ins. Co. v. Nevils et al. (Mo.) 

§ 85. BREACH OF CONTRACT BY PRINCIPAL. 

85—Covenant in control by agent not to enter employment of another while indebted to 
defendant held separate and independent covenant. Pilaitiff, breaching independent 
covenant of contract entered into with defendant, must take consequences, irrespec- 
tive of breach or action by defendant. Action by plaintiff for damages for breach 
of contract held a claim accruing under contract. Wallace vy. American Life Ins. 
Co. of Des Moines, Iowa. (Oregon) 

§ 86. EXTENT AND EXERCISE OF POWERS OF AGENTS. © 

§ 87. —— IN GENERAL. ‘ 

87—Assumption by employee of insurer of authority to act for insurer as agent held not 
itself sufficient to bind insurance. Ozark Mutual nan Assn. v. Dillard. (Ark.).... 
89. ASSISTANTS AND CLERKS OF AGEN 

89—When statement of insurer’s employee to insured oul and would not bind insured 
stated. Qeask Mutual Late Agm. wv. Dilerd. CASE.) 6c ccccsccsccanecedssoccecccvvces 

§ 92. —— EVIDENCE AS TO AUTHORITY. 

92—Evidence held to show that agent had authority to fix date in which insurance should 
become effective; correction of date on which insurance became effective held proper. 


Chambers v. North American Acc. Ins. Co. (Kas.) are ‘ 
92—Evidence of powers of insurance agents held anaes to interpret given ticular 
agent. Indemnity Mut. Marine Assur. Co., Ltd., v. Powell & O’Rourke rai 


(Mo.) 
§ 94, “RATIFICATION. 


ain Co. 


7 uiescence by insurer in acts of agent held to make contract executed by agent 
nding. Chambers v. North American Acc. Ins. Co. (Kas.) 

94—Salr dealing required insurer to repudiate wrongful assumed agency of individual with 
whom insured dealt. Germania Fire Ins, Co. v. Fort Worth Grain & Elevator.Co. (Tex.) 

§ 95. NOTICE TO AGENT 

95—Notice to agent taking insurance aertetinn and purchasing notes held notice to defend- 
ant and insurer. Commercial Credit Co. v. Aisenhouer (Ariz.)........ 

95—Information of soliciting agent is not attributable to insurer, unless imparted to agent in 
course of agency; answers to questions concerning previous or existing ailments are 
beyond scope of functions of soliciting agent. Snameneny v. New York Life Ins. Co. 
(Minn.) 

(B) AGENCY FOR APPLICANT OR INSURED. 


§ 96. CREATION OF AGENCY TO PROCURE INSURANCE IN GENERAL. 

96—Agent negotiating oeety contract for fire insurance held not to be agent for 
insured. Nertney v Nationa Fire Insurance Co. of Hartford, Conn. (Ta.)....secseee 

96—Person to whom insurer’s agents mailed policies and who delivered policies to insurers 
held broker. Whether broker is agent of insured or of insurer depends on facts of 
articular case. That one is insurance agent for other companies does not prevent ones 
Soom being insurance broker. Wolf v. Hartford Fire Ins. Co. (Mo.)........ 

§ 97. CREATION OF AGENCY FOR BOTH PARTIES. 

§ 98. IN GENERAL. 

98—Generally same person cannot act as agent for both insurer and insured, unless with 
consent of both, and if he does insurer may avoid contract.—Dual agency does not arise 
because agent is employee of insured as to other matters. Nertney vy. National Fire 
Ins. Co. of Hartford, Conn. (Ia.) 

§ 104. AGREEMENTS TO PROCURE INSURANCE AND LIABILITY THEREUNDER. 

104—Covenant to insure does not run with land. Grantee of equity of senemguee not assum- 
ing mortgage, not bound by covenant to insure. Promise by transferee of equity of re- 
demption to insure for benefit of mortgagee held not supported by sufficient consideration. 
Agreement to forbear foreclosure and actual forbearance, are sufficient consideration for 
promise to insure for benefit of mortgagee. Spillane v. Yarmalowicz. (Mass.).......... 

104—Assignee of purchase-money note given for automobile held not liable for refusal to have 
insurance policy transferred to subsequent — Rheuban v. Commercial Invest- 
ment Trust. (N. H.) pa nebhinn tae kdeuaey 

104—Holder of deed of trust held entitled to benefit “of policies issued in another company 
by local agent on cancellation of policies, though it did not know of custom. 
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§ 112. RATIFICATION. 
112—Issuance of new policies after cancellation held subject . to rattiegiven, and ratified,- 
after loss. Alliance Ins. Co. v. Continental Gin Co. et al. (Tex.) 
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IV. Insurable Interest. 


§ 114. NECESSITY IN GENERAL. 
114—Not necessary that beneficiary in life policy shall have insurable interest. Equitable Life 
Ins. Co. of Iowa v. Cummings. (U. S.) 
§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 
(1). Nature and extent of interest. 
115(1)—Error in computation of amount due will be corrected on appeal and judgment 
— accordingly. Brown v. Hartford Fire Ins. Co. (Okla.) 
Persons having insurable interest in general. 
115(2)—One who has built on lands of another with that other’s permission has insurable 
interest therein.—Insured had insurable interest in store building located on land belong- 
ing to ward. Mutual Fire Ins. Co. of Montgomery County v. Owen (Md.)............ 
(5). Mortgagor and mortgagee. 
115(5)—Mortgagor after transfer had insurable interest; insurer’s payment to mortgagee 
held to have been payment on policy to insured, which latter could assert as pay- 
ment_of debt when sued thereon by insurer. Pike v. American Alliance Ins. Co. (Ga.) 
115(5)—Mortgagee has separate insurable interest; mortgagor and mortgagee may take out sepa- 
rate aoe, Thompson v. National Fire Ins. €o. of Hartford, Conn. D.) 
115(5)—Person mortgaging property and then conveying to grantee, who assumes and agrees 
to pay mortgage, has insurable interest. Baughman et al. v. Niagara Fire Ins. Co. (Minn.) 
(6). Vendor and purchaser. 
115(6)—Conditional sellers of truck meen paeneet s notes had insurable interest, for pro- 
= against liability as indorsers ion Ins. Soc. of Canton, Ltd., v. "Sudduth. 


) 
115(6)—Purchaser in possession of land under executory contract has insurable interest. 
Colowes v.. Ranteom 8.08: CORD 6 5.06 cqes cuncs ved nes.ets.ccachasegnaawass hie ces 
115(6)—Purchaser of second-hand automobile, who failed to comply. with statute, and his 
vendee, held not to have title or insurable interest. Hennessy v. Automobile Owners’ 


408 
808 
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V. The Contract in General. 


(A) NATURE, REQUISITES AND VALIDITY. 


§ 124. NATURE OF THE CONTRACT. 
124—Policy constitutes contract provisions of which are binding, unless waived or annulled 
for lawful reasons. Orenstein v. New Jersey Ins. Co. of Newark, N. J. (S. C.). 
124—Policy constitutes a contract between insured and insurer, International Traveler’s 
Assn. v. Gunther. (Tex.) 
124—Insurance companies may by contract limit their liability as they please. Speelman v. 
Iowa State Traveling Men’s Assn. S.) 
§ 125. WHAT LAWS GOVERNS 
(2) Place of contract. 
125(2)—Nature, validity and interpretation of policy governed by law of State in which 
delivered and first premium paid. Waddell v. New England Mut. Life Ins. Co. of 
Wee, Mine. “CIM oss. cbs Cobo tdccdewesveenns ceeh teh sctsuencccSieaseas eves eeeeun 
125(2)—Fire policies on live stock in stockyards held Kansas contracts. Wolf v. Hartford 
Fire Ins. Co. (Mo.) 
125(2)—Rights and obligations of party under Kansas insurance policy determined by laws of 
nsas. Lowry v. Fidelity Phenix Fire Ins. Co. o. 
§ 127. EXISTENCE AND CONDITION OF SUBJECT-MATTER. 
127—When both parties to bank depository bond are under mutual mistake as to existence 
of material facts, there is no contract. Union Life & Accident Ins. Co. of Lincoln, 
Nebr., v. American Surety Co. of New York. (Nebr.).........c0ceeeeeeee ° 
§ 128. EXECUTORY AGREEMENTS TO INSURE. 
(1). In general. 
128(1)—For contract of insurance to be obligatory in advance of issuance of poficy, it 
must in itself be complete and unconditional. Z a Smith Lumber & Shingle Co. v. 
Netherlands Fire & Life Ins. Co. et al. (Wash.) 
§ 129. POWERS OF AGENTS IN RESPECT OF CONTRACT IN GENERAL. 
129—Where insurer’s custom is to issue policies covering period from date of application, 
agent taking a plication has authority to make valid prelmiinary contract. ertney v. 
National Fire Ins. Co. of Hartiord, Comm. Cia.) oo cccéccdcncecswsensecncicssctoaves 
129—Casualty company held bound by surety bond executed by its agent within apparent 
scope of his authority. Maryland Casualty Co. v. Moon ( Mich.) 
129—Company bound by agent’s contract within scope of real or apparent authority, 5 ard- 
less of violations of private instructions. Cline vy. Fidelity Phenix Fire Ins. Co. eb.) 
§ 130. APPLICATION OR OFFER AND ACCEPTANCE. 
(2). Necessity of acceptance and approval. 
130(2)—Substituted policy, offered by company, held not accepted by insured. Smith v. 
Metropolitan Life Ins. Co. (Ky.) 
(4). Effect of delay. 
130(4)—Application must be accepted within reasonable time or treated by ‘applicant as having 
been rejected; insurer, by remaining silent for six —-. conclusively presumed to have 
rejected application. Home Ins. Co. v. Swann. (Ga.) 
7). Offer to insure and _ acceptance. 
130(7)—Meeting of minds held insufficiently shown bed ont binding contract of insurance. 
Hydrick v. Rhode Island Ins. Co. (So. Car.).. cecee 
§ 131. VALIDITY OF ORAL CONTRACTS. 
(1). -In general. 
131(1)—Oral contract certain as to weet. time, amount, rate, and property, is valid. Cline 
v. Fidelity Phenix Fire Ins. Co. up 
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131(1)—Unless prohibited by statute, valid contract of insurance can be made by parol. 


Duration of and premium payable under parol insurance .contract held sufficiently estab- 
lished. Hartford Fire Ins. Co. v. Tatum. (U. S.) 


131(1)—Issue and delivery of policy is not essential to liability under insurance contract, 
which may rest in parol. De Noya v. Fidelity Phoenix Ins. Co. (O 
(2). Authority of agent. 
131(2)—Agent held general agent, authorized to enter into oral contract of insurance wees 
on principal. De Noya v. Fidelity Phoenix Ins. Co. (Okla.) 
(3). What constitutes acceptance. 
131(3)—If loss not covered by written policy as claimed to be covered yb oral contract, no 
recovery can be had, unless pleading and proof show plaintiff is entitled to reformation 
of policy. Oral contract merged in policy; granting plaintiff new trial, because verdict 
to which defendant insurer was entitled was influenced by incorrect charge, was error. 
Lundman v. United States Fidelity & Guaranty Co. (Minn.)..........ccccccceccccees 741 
§ 133. FORM AND REQUISITES OF POLICY. 
(1) In general. 
133(1)—Upon approval of short form of policy by insurance commissioner, its terms govern 
instead of standard form of policy. Brown v. Hartford Fire Ins. Co. (Okla.).. 103 
133(1)—Standard form of policy not a statutory policy in sense that terms provided by 
direct legislative enactment; policy froms presumed based on judicial construction of 
provisions. St. Paul Fire & Marine Ins. Co. v. Kitchin (Tex.) 535 
133(1)—Contract may be qualified in any manner not inconsistent with conditions of stand- 
ard form or contrary to public policy. Isaacson v. Wisconsin Casualty Co. (Wisc.).... 566 
(2) Style and size of type. 
133(2)—Exception to sick benefit in paragraph printed in smaller type void. Isaacson v. 
Wisconsin Casualty Assn. (Wisc.) 566 
§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
(1). Necessity of delivery. 
136(1)—Insurer held not liable when policies not delivered and old policies not cancelled 
until after loss. McGill et al. v. Commercial Union Assurance Co., Ltd. (U. S.)...... 794 
Sufficiency and effect of delivery. 
136(2)—Delivery of policy to bank cashier transacting insured’s business held sufficient 
delivery. Home Ins. Co. v. Woods et al. (Mo.) 
136(2)—Delivery of fire insurance policies to broker held delivery to agent of insured. 
Michelson v. Franklin Fire Ins. Co. of Philadelphia ( Mass.) 
136(2)—Mailing of fire policies to broker who was insureds’ agent held delivery to insureds. 
Wolf v. Hartford Fire Ins. Co. (Mo.) 
(4). Effect of condition as to delivery while insured is in good heaith. 
136(4)—Life policy held never in effect, where insured was not in sound health at time of 
application. American Nat. Ins. Co. v. Crystal. (Texas) 


$ 137. PAYMENT OF PREMIUM OR DUES. 
(1) _ Necessity of payment to bind company. 
137(1)—Provision that fire policy shall not attach until payment of premium cannot be im- 
plied. Michelson v. Franklin Fire Ins. Co. of Philadelphia (Mass.) 
137(1)—Action for loss cannot be maintained on war on failure to pay premium by agreed 
date, which was ground for cnanetotinn of policy. Gould Land & Cattle Co. v. Commer- 
cial Union Assur. Co. (Neb 
(3). What constitutes payment in * general. 
i) oe construed, and first premium held payable in installments at option of in- 
sured. onder v. Lamar Life Ins. Co. (U. 8) 


$ 138. VALIDITY IN GENERAL. 
(1). In general. 

138(1)—Insurance policy covering liquor bought before taking effect of national prohibition 
act, and while war-time prohibition act was in force, held valid. Kistenmacher v. 
Travelers’ Indemnity Co. (Mo.) . 913 

138(1)—Contract to furnish fixed rates illegal and unenforceable. 
& Co., Inc., v. Travelers’ Ins. Co. (N. Y.) 1137 

138(1)—Failure of assured to read policy, before come, negligence preventing recovery. 
Hardin v. Liverpool & London & Globe, Ltd. (No. Car.) 

138(1)—Conditions in policy not ee in statutory form will not be enforced. Security 
Ins. Co. v. Baldwin. (Okla.) 

§ 139. LEGALITY OF OBJECT. 

139—Policy insuring vendor of automobile against its confiscation for violation of prohibition 
act not void as against public policy. Midland Motor Co. v. Norwich Union Fire Ins. 
Soc., Ltd. (Mont.) 

139—Exclusion of evidence in contest over right to proceeds of life policies held not error. 
Equitable Life Ins. Co. of Iowa v. Cummings. (U. S.) 

§ 140. PARTIAL INVALIDITY. : VIFF s ; s 5 

140—Insurer cannot recover amount paid on policy in proportion to partial premium paid. 
Russell v. Washington Fire Relief Assn. (Wash.)..........cccccceeeccececs puraib ciekiet 


$ 141. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
(1) In general. 

141(1)—Rule as to principal’s liability for acts of general agent stated; insurer not bound 
by unauthorized delivery of policy by agent without payment of premium; insurer may 
waive condition requiring payment of premium before delivery of policy; insurer may 
become bound by unauthorized act of agent by subsequent ratification; insurer held to 
have waived compliance with condition requiring payment of premium before delivery 
of policy; agent could waive condition of delivery only on payment of premium. Penn 
Mutual - Lite Tas. Caso. bmw CGR) ook 0 ocd vic cesses cas cscnsewens vous pak chatbeass 461 
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£3} Payment of first premium. 
——- By acknowledgment of receipt of premium. 
141(3)—Rule as to principal’s liability for acts of general agent stated; insurer not bound 
by unauthorized delivery of policy by agent without payment of premium; insurer may 
waive condition requiring payment of premium before delivery of policy; insurer may 
become bound by unauthorized act of agent by subsequent ratification; insurer held to 
have waived compliance with condition requiring payment of premium before dleivery 
of policy; agent could waive condition of delivery only on payment of premium. Penn 
weatenl Like Tri ‘Coc ws Hee COR oS icc eee a ec coe er eee de eee ented ewe deawlel 
(4). Estoppel of insured. 
141(4)—One failing to read insurance application or policy issued pursuant thereto, estopped 
from alleging fraud as to amount of liability insured against. Snyder v. Wolverine 
Matus? Biotor Ine. Gai CRS ess Fae de deri ck Reseda twee eleceas 


§ 142. RATIFICATION OF DEFECTIVE OR INVALID CONTRACT. 

142, Rule as to principal’s liability for acts of general agent stated; insurer not bound by 
unauthorized delivery of policy by agent without payment of premium; insurer may waive 
condition requiring payment of premium before delivery of policy; insurer may become 
bound by unauthorized act of agent by subsequent ratification; insurer held to have 
waived compliance with condition requiring payment of premium before delivery of policy; 
agent could waive condition of delivery only on payment of premium. Penn Mutual 
ACG See GO GS TE Gi oa ido cv cdcsdoscduasapecesaceGuens tseeecuscenaeeannaae é 

§ 143. REFORMATION. 

(3). Fraud and mistake in general. 

143(3)—Policy accepted by insured, in erroneous belief that it conforms to contract will be 
reformed by court of equity. Mutual mistake on one side and fraud on other necessary 
to justify reformation of policy. Brodie et al. v. Atlas Assurance Co., Ltd. (La.)...... 

(5). As to title of insured. 

143(5)—Reformation of policies for mutual mistake fraud in issuing them, in name of one 
not sole owner of goods insured, held warranted. Brodie et al. v. Am Assurance 
Co., Ltd. (La.) 

143(5)—Owner of insured automobile held entitled to have peer reformed. to express real 
intentions of parties. American Ins. Co. v. Jueschke. (Okla.) 

§ 144. a ae 

(1). In general. 

144(1)—Subsequent mutual agreement modifying appraisal provision of policy, need not be in 
writing. Offcutt v. National Fire Ins. Co. of Hartford, Conn. (Mo.)........-....+0+ . 865 

144(1)—Modification, omission, or enlargement of terms of policy as written and accepted, 
except in manner stipulated held precluded. United States Casualty Co. v. Medcalf & 
Thomas. (Texas) 

144(1)—Correspondence held not to constitute cotract of insurance. M. R. Smith Lum- 
ber & Shingle Co. v. Netherlands Fire & Life Ins. Co. et al. (Wash.)............. 1017 


§ 145. RENEWAL. 
(2) Powers of agents. 
145(2)—Agent’s agreement to renew policy contrary to instructions not binding.—Agent’s 
agreement to renew in_some good company not binding on any company. Liverpool & 
London & Globe Ins. Co. v. Cabler (Tex.).....cccceccccccccccesccescecncccccccocess 
(3). Payment of premium. 
145(3)—Provision of accident policy held continuing offer to renew policy whenever additional 
premium was paid in advance, and on failure to pay premium policy terminated. Raynor 
v. National Casualty Co. (N. Y.) 


(B) CONSTRUCTION AND OPERATION. 


§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 
(1) In general. 
146(1)—Plain and unambiguous terms of contract cannot be changed by judicial construc- 
tion. Just interpretation of contract =_— on whole subject matter. Cockran v. Standard 
Acc. Ins. Co. of Detroit, Mich. 
(2). Language of policy. 
1) ae of parties controls construction. Jacksonville Oil Mills v. Stuyvesant Ins. 
° Ss 
146(1)—Rule of construction of contract stated. Ponder v. Lamar Life Ins. Co. (U, S.). 
146(2)—Automobile collision policy construed according to eemord evident intent. Wood v. 
Southern Casualty Co. (Tex.) 
146(2)—Contract will be enforced like any other contract on “ascertainment if its meaning. 
International Travelers’ Assn. v. Gunther. (Tex.) 
(3). Liberal or strict construction. 
146(3)—Policy construed most strongly against insurer. Watson et al. v. Ocean Accident 
Guarantee Corporation, Limited. © (Ariz.)...- 2.0... ..ceeee sees cere eee e teen erences 1127 
146(3)—Ambiguity in policy resolved in favor of insured. Western Assurance Co. v. Bron- 
stein. (Colo.) 799 
146(3)—Not every doubt in language of policy construed against insurer, but words must be 
interpreted in their ordinary and obvious meaning, in light of surrounding facts. National.. 
Optical Co. v. United States Fidelity & Guaranty Co. (Col.) 459 
146(3) Provisions of policy affecting payment of premiums and forfeiture held not in such 
language as * require construction favorable to insured. — Beneficial Assn. v. 
Lomax. (D. of C.) 
146(3)—Construction most favorable to insured placed on policy. 
Co. v. Milton. (Ga.) 
146(3)—Ambiguous phraseology or uncertainty of interpretation in contract is generally deter- 
mined against on which prepared and used language. National Fire Ins. Co. v. 
Edgewood Co. (Ky.) 
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146(3)—Provisions in insurance policy, breach of which involves forfeiture, strictly construed. 
Construction favorable to insured adopted, wheer policy capable of two reasonable interpre- 
tationa. Doubts in meaning of insurance policy resolved against insurer. Concurrent 
insurance provision, if ambiguous, construed most strongly against insurer. Corporation 
of Roman Catholic ‘Church of Eunice v. Royal Ins. Co. La. 

16h —aeenens of policy is to be liberally construed. Griffin v. General Casualty & Surety 
0. (Mich.) 

146(3)—Contract susceptible of two different constructions construed most * favorably to in- 
sured.—Construction of contract in favor of insured must be es. Cockran v. Stand- 
ard Acc. Ins. Co. of Detroit, Mich. (Mo.) 

566(S)—Aationene provisions resolved most strongly against insurer. "American Trust Co, 
v. American Central Life Ins. Co. (Tenn.) 

146(3)—Automobile collision policy construed most favorably to insured. Wood v. Southern 
Casualty Co. (Tex.) 


eee e eee eee eaeeeee 
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146(3)—Construction in favor of insured. Piper et al. v. Dennis et ‘al. (Tex.) Rare 1065 


146(3)—Contract strictly construed against insurer.—Clause of forfeiture in insurance con- 
tract construed against forfeiture. International Travelers’ Assn. v. Gunther. (Tex.).. 
146(3)—Contracts always construed against insurer. Conditions of insurance policies construed 
against those for whose benefit they are reserved. Forfeiture clauses not strictly vaenesaae 
in favor of insurer. International Travelers’ Assn. v. Melaun. (Tex.) 
146(3)—Insurance contract construed in favor of insured and against insurer. 
Prudential Ins. Co. v. Sorley. (Texas) 
146(3)—Rule of construction of policy against insurer not applied so as to destroy plain 
es or make new contract. United States Casualty Co. v. Medcalf & Thomas. 
(Texas) 
146(3)—Term construed in favor of insured only in case of doubt. Isaacson v. Wisconsin 
COSGERG 0, CWC.) 55 56a oN ese cave ov dese uence sesbnn Sh ohvessicsceieselechustestecs 
146(3)—Ambiguitious in policy construed most favorably to insured. Jacksonville Oil Mills v. 
Stuyvesant Ins. Co. (U. S.) 
146(3)—Ambiguous ails: in insurance policy constructed most strongly against insurer. 
American Central Life Ins. Co. v. American Trust Co. (U. S. 
146(3)—Indemnity bond construed most strongly against insurer. 
antee Corp., Ltd., v. Old National Bank. (U. S.) 
(4). Standard policy. 
146(4) Policy containing illegal clause will be enforced with such clause stricken. Scottish 
Union & National Ins. Co. v. Phoenix Title and Trust Co. (Ariz.) «0 csecceeee 
146(4)—Standard form of policy provided by statute does not affect its status as contract 
between parties. Chauvin v. Superior Fire Ins. Co. (Pa.) 
146(1)—Forfeiture will not be declared on matters arising from implication. First * object of 
construction is to ascertain intention of M5 wilt and to eee policy thereby. a 
national Travelers’ Assn. v. Gunther. ) 
146(1)—Policy interpreted as valid, if voesibe 
v. Queen City Bus & Transfer Co. (U. S.) 
146(3)—Unambiguous provisions of surety comeoemy bond to be enforced as other ‘contracts. 
New Amsterdam Casualty Co. v. Central Nat. Fire Ins. Co. (U. S.).......ccceccccecs 
§ 147. WHAT LAW GOVERNS. 
(1) In general. 
147(1) Construction of Illincis Contract governed by Illinois laws. Ejichwedel v. Metro- 
politan Life Ins. Co. (Mo.) 
Place of contract. 
147(2)—Nature, validity and interpretation of policy governed by law of State in which deliv- 
ered and first premium paid. New England Mut. Life Ins. Co. v. Waddell (Ind.)...... 
147(2)—Illinois policy construed according to laws of Illinois. Shoemaker v. Central Business 
Men’s Ass’n (MO.)......sceeseees ser eece ces ne cece eceees ses eeeesseesessesceececes 
147(2)—Policy is contract of State in which application made, premiums paid and policy deliv- 
ered, and must be construed asoneied to its laws. Stephan v. vane Life Ins. Co. 
(Nebr. ) 
147(2)—Provisions “of insurance contract “construed under laws of this state. 
Equitable Life Assur. Soc. et al. (Utah 
§ 150. MATTER ON MARGIN OF, OR SLIP ATTACHED TO, POLICY. rf 
150—Rider in policy created new and different contract from original policy. Pennsylvania 
Fire Ins. Co. vy. Johnson. (Arizona) 
150—Ride provision in policy controls, where irreconcilable conflict between_it and body of 
policy. Corporation of Roman Catholic Church of Eunice v. Royal Ins. Co. (La.) 
§ 152. CONSTRUING STATUTES AND CHARTER, BY-LAWS, OR RULES OF IN- 
SURER AS PART OF POLICY. 
152(3)—What was included in “New York Standard” fire insurance policy, when adopted by 
state statute, stated. Scottish Union & National Ins. Co. v. Phoenix Title & Trust Co. 
(Ariz.) 
(3) Statutes and ordinances. 
152(3)—Contract of insurance held subject by implication to statute giving railroad benefit of 
insurance on property destroyed by fires. tapucer cannot complain of statutes governing 
its contract at time it wsa made. Boston & M. R. R. v. Hartford Fire Ins. Co. (Mass.).. 
152(3)—Laws of Kansas where insurance contract was entered into became part of ‘contract. 
Lowry v. Fidelity Phenix Fire Ins. Co.. (Mo.) 
152(3)—Contract of insurance includes within terms, by implication, terms and conditions 
of standard policy. De Noya v. Fidelity Phoenix Ins. Co. (Okla.) 
152(3)—Insured and insurer presumed to have contracted in contemplation of statute relating 
to extended term insurance. First Texas Prudential Ins. Co. v. Sorley. (Texas). 
152(3)—Statute providing that no statement, representation or warranty shall avoid policy, 
except in certainc ases, must be construed with contract. Olson v. German Farmers’ 
pe Oe re ee errr rrr rrr ret Tritt ie 
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§ 153. _USAGES OF BUSINESS. 
153—Evidence of custom of local insurance agent on cancellation of policies to take out 


other insurance without application held admissible. Alliance Ins. Co. v. Continental 
Gin Co. et al. (Tex.) 


§ 155. EVIDENCE TO AND CONSTRUCTION. 

155—Offer of says policies to prove intention of parties as to policy in question held prop- 
erly excluded. Corporation of Roman Catholic Church of Eunice v. Royal Ins. Co. (La.) 

§ 156. _— TO aerate AND RELATIONS BETWEEN THEM. 

. In general. 

156(1)—Term the “Insured,” used in standard policies of fire insurance referred to owner of 
proverty insured to whom policy is issued and by whom premium is paid; acts prohibited 
y policy done by one to whom policyholder gives contract for deed of property insured 
do not affect rights of policyholder; there vendee under contract for deed of property 
insured is merely appointee entitled in case of loss to receive stipulated part of proceeds. 
Bierce v.. Leaibesmen’s Ing. Co. Gf Piiie.. CUE co viccs cou nasvccccnce cocasisecwecce 


§ 161. ra tae ee BY INSURANCE AGAINST FIRE OR OTHER CAUSE 
163. —— DESCRIPTION OF PROPERTY. 


(%) In general. 
163(%4)—Indemnity bond, insuring bank against loss by theft of certain designated property 
and “‘other similar securities’ held applicable to bills of lading. Ocean Accident Guarantee 
Corp., Ltd., v. Old National Bank. (U. S.) 
1). _ Buildings and appurtenances. 
163(1)—Policy insuring building occupied as day school and dwelling held to apply to con- 
— _ or © day school. Corporation of Roman Catholic Church of Eunice v. Royal 
ns. Co. a. 


§ 175. COMMENCEMENT OF RISK. 

175—Insurance held to have become effective from time application was signed by insured 
and properly mailed. Nertney v. National Fire Ins. Co. of Hartford, Conn. (Ia.) 

175—Provision that ee shall be effective on certain date prior to date of issuance valid. 
Martin ¥. Mee: Tot Bite Ins: Car “GN. BBY 6.6. esi icabetwscswisideons od tgiat. veers 


§ 176. TERM AND DURATION OF RISK. 

So. 302. TERM FIXED BY POLICY IN GENERAL. 

177—Policy, issued jointly to vendor and vendee on automobile, not terminated by vendor’s 
foreclosure to secure purchase price. Pennsylvania Fire Ins. Co. v. samy. (Arizona). . 

177—Receipt of annual premium on indemnity bond held to serve only to extend for new 
period of time indemnity provided by or original bond. State ex rel Freeling v. New 
AS, Cae. Ca. CR Din sinc cassia aoa Xate ea kdcahikes een edael xe eRas aie 


§ 179. ENTIRE OR SEVERABLE CONTRACT. 
179—Each covering note under general open policy insuring cars against fire held individual 
odlies. . Waller 4; Fivemsen’é Wed Tne, Co COG) oon ccccscewac pescecedisdvcdkacccane 


VI. Premiums, Dues and Assessments. 


§ 186. PAYMENT OF PREMIUMS. 
(3) Payment to agent or broker. 
186(3)—Effect of checks as payment to company not destroyed by wrongful indorsement of 
agent. Indemnity Mut. Marine Assur. Co., Ltd., v. Powell & O’Rourke Grain Co. (Mo.) 


§ 187. NOTES FOR PREMIUMS. 
(3). Want or failure of consideration. , 
187(3)—Beneficiary held not to have waived right to question regularity of note executed 
by insured by a conditional offer to insure, which was definitely rejected. First Texas 
Prudential Ins. Co. v. Sorley. (Texas) 
§ 188. ACIIONS FOR PREMIUMS. 
(2). Pleading and evidence. ; 
188(2)—In suit on premium note, plea of nudum pactum held good as against general de- 
murrer; demurrer attaching plea as benig insufficient in law is general. demurrer; ques- 
tioning only substance of plea; allegation that there was no delivery held. equivalent of 
allegation of no legal declaration of intention to rescind contract; plea was setting up 
defense only that insurer rescinded contract by writing letter held demurrable. ome 
Ins. Co. v. Swann. (Ga.) . . 
(3) frial, judgment and review. ’ 5 
188(3)—Whether agent had authority to indorse checks held for jury. Indemnity Mut. 
Marine Assur. Co., Ltd., v. Powell & O’Rourke Grain Co. (Mo.)............seeeeees 
§ 198. REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS PAID. 
(5). Avoidance or forfeiture of policy. _ : : 
198(5)—Cancellation of membership certificate, application for which, as to age of beneficiary, 
was made in good faith, entitles person paying assessments to recover them. Ozark 
Mutual Life Assn. v. Dillard. (Ark.)..........-. pees eseecuce see ec cece ecncecers Jeseees 
198(5)—Recovery on fire policies, void because of misrepresentation as to cost of insured 
property, held limited to premiums paid, with interest. Fidelity Phenix Fire Ins, Co. 
of New York v. Queen City Bus & Transfer Co. (U. S.) 
(6). Actions. t : 
198(6)—Whether insurer had clothed its employee clerk with apparent authority to make con- 
tract with beneficiary held tor jury. Ozark Mutual Life Assn. Dillard. (Ark.)........ 


VII. Assignment or Other Transfer of Policy. 
§ 203. RIGHT OF INSURED TO ASSIGN LIFE OR ACCIDENT POLICIES. 
203—Policies payable to estate could be assigned. Hay v. Billeter. (Ind.).......-.s+.s00, 
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§ 207. CONSENT OF INSURER. 
(2). Sufficiency and effect of consent. 

207(2) Effect of assignment of fire insurance policies with consent of insurer stated. First 
National Bank of Dublin v. Colonial Fire Underwriters Ins. Co. (Ga.) 

§ 218. RIGHTS AND LIABILITIES OF ASSIGNEE. 

§ 222. ——TRANSFER OF COLLATERAL SECURITY. 

222—Taking of fire insurance 7 as collateral security does not make mortgagee party 
to insurance contract. Taking of fire policy as collateral security does not ipso facto create 


a és. hour and assignee. Orenstein v. New Jersey Fire Ins. Co. of Newark, 
oo ye oJ 


VIII. Cancellation, Surrender, Abandonment or Rescission of Policy. 

§ 228. RIGHT OF INSURER TO CANCEL. 

228—Policy held to sufficiently provide for cancellation in event of Set and for reinstate- 
ment only at discretion of insurer. Cancellation of policy can only be gure on strict 
compliance with terms of policy. Capital City Ben. Soc. v. Travers. (D. of C.)........ 

228—Fire insurance policy canceied without consent of insured only by observing policy 
provisions. Mixhelson v. Franklin Fire Ins. Co. of Philadelphia (Mass.). 

228—Cancellation clause of short form of policy, approved by insurance commissioner, controls. 

rown v. Hartford Fire Ins. Co. (QOkla.) 
§ 229. NOTICE TO CANCEL. 
(2). Sufficiency of notice in general. 

229(2)—Form of notice of cancellation of poner, not material, if it gives definite notice of 
cancellation. Plotner v. National Fire Co. of Hartford, Conn. (Kan.) 

§ 232. ACTS CONSTITUTING CANCELLATION. 

232—Attempted cancellation of policy by insurer’s subagent, on misrepresentation of facts 
to principal, held ineffectual. Watson et al. v. Ocean Accident & Guarantee Corpora- 
Ch, SRO, DIED ') 5h 0.0.05 dks RR RE A ARE Cte 3 AE Le 0 ok HORE CEC ORLEL OTe 

§ 237. REMEDIES FOR WRONGFUL CANCELLATION. 

237—Measure of damages for insurer’s wrongful cancellation of policy stated. Capital City 
es ee. Bs Ee eetas, UEP. OE Dickie 00 is brace tiv ko os Haass Looe Vee Rhee ween Spinerd bie 

237—Broker without right of action for company’s breach of contract with customer. 
Stephen Peabody, Jr., & Co., Inc., v. Travelers’ Ins. Co. (N. Y. 

237—Statute for benefit of principal requiring surety to state reasons for cancellation or 
refusal to renew bond may be waived by principal. Exception to special answer in ee 
cipal’s action to recover statutory penalty of surety held erroneously sustained. lity 
& Deposit Co. of Maryland v. Pence. (Texas) 

§ 238. RIGHT OF INSURED TO SURRENDER IN’ GENERAL. 

(1) In general. 

238(1)—Sellers of automobile under conditional sales contract entitled to subrogation to 
rights of purchaser under policy on payment of notes to assignee; assignee not entitled 
to surrender policy. Commercial Credit Co. v. Eisenhouer (Ariz.)........0.cceeeeeees ° 

Authority of agent. 


ee to posters insurance not ipso facto authorized to oo cancellation of policy. 


Michelson v. Franklin Fire Ins. Co. of Philadelphia (Mass.).. 

§ 247. RESCISSION BY INSURER. 

247—Insurer’s letter as to non-payment of premium note held not declaration of intention to 
rescind contract; plea setting up defense only that insurer rescinded contract by writing 
letter held demurrable. Home Ins. Co. v. Swann. (Ga.) 

$ 248. RESCISSION BY INSURED OR BENEFICIARY. 

248—Tender of consideration paid in petition to cancel bank depository bond executed under 
mutual mistake of existence of material facts is sufficient. Union Life & Accident Ins. 
Co. of Lincoln, Nebr. v. American Surety Co. of New York. (Nebr.) 
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526 
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1X. Avoidance of Policy for Misrepresentation, Fraud, or Breach of Warranty 


or Condition. 
(A) GROUNDS IN GENERAL. 


§ 252. REPRESENTATIONS. 

§ 253. IN GENERAL. 

253—Representations to avoid standard policy, must be made with fraudulent intent and be 
material to risk. Thompson v. National Fire Ins. Co. of Hartford, Conn. (S. D. 

§ 252. REPRESENTATIONS. 

§ 253. —— IN GENERAL. 

253—Representations and statements in application for life insurance not amounting to war- 
ranties will not avoid “<i unless material and substantially untrue. New York Life 
ak: Ey i SUD a os oie g'o 0 a tun eulkckwes sce eee eedeeve se-o% Svsoaee ot Bet-co«s 
255. —— MATERIALITY. 

ae ae a to specific inquiry concerning risk avoids policy regardless of materiality. 
Bella S. Co. v. Insurance Company of North America. (U. S.) 

$ 256. SB EFECT OF MISREP RESENTATION. 

(1). In general. 

256(1)—False representation as to material feature of risk avoids policy. Bella S. S. Co. v. 

Insurance Company of North America. (U. 
(2) Knowledge and intent of applicant. 

256(2)—Representations by insured to be defense for insurer must be wilfully —. ue 
lent, aanaat and made in bad faith. New York Life Ins. Co. v. Clark (Ok 

§ 257. CONCEALMENT. 

§ 260. MATERIALITY. 

260—Failure to inform agent that there was paid mortgage on records held not fraudulent 
concealment so as to void policy. Walker v. Fireman’s Fund Ins. Co. (Ore.) 
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. 262. FRAUD OR FALSE SWEARING IN OBTAINING INSURANCE. 
62—Where insurance was effected before loss policy is effective, though not issued until after 
loss. George A. Moore & Co. v. Eagle Star & British Dominions Ins. Co., Ltd. (U.S.) 
§ 263. WARRANTIES. 
§ 264. —— IN GENERAL. 
(1). In general. 
264(1)—Doctrine of ~— wareouce seldom extended to fire insurance policies. Walker 
v. Fireman’s Fund Ins. Co. -) 
(2). Construction. 


264(2)—Statement of material fact, in written application construed as warranty. Walker 
v. Fireman’s Fund Ins. Co. (Ore.) 


§ 265. DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS. 

265—Action cannot be maintained for death or disability resulting directly or indirectly from 
conditions warranted not to exist by answers in application made part of policy. Fraternal 
Aid Union v. Miller. (Okla.) 


265—Distinction between breach st “warranty” and “false representation” stated. Walker v. 
Fireman’s Fund Ins. Co. (Ore.) 


$ 266. WARRANTIES AS PART OF CONTRACT. 

266—Representations in covering notes, issued in connection with open policy on number of 
cars, held not “warranties.” Walker v. Fireman’s Fund Ins. Co. (Ore.) 

§ 268. ——EFFECT OF BREACH. 


268—Material misrepresentation as to any one of many cars, insured, would defeat recovery 
only for that one. Walker v. Fireman’s Fund Ins. Co. (Ore.) 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


§ 272. SUBJECTS OF MARINE INSURANCE IN GENERAL. 

272—False representation that vessel had profitable charter giving her value in excess of her 
market value held material and aes to invalidate policy. Bella S. S. Co. v. Insur- 
ance Company of North America. (U. S.) 


§ 273. SEAWORTHINESS OF VESSEL. 

273—Marine policy insuring against liability for loss or damage to cargo held not to imply 
warranty of seaworthiness. George A. Moore & Co. v. Eagle Star & British Dominions 
Ins. Co., Ltd. (U. S.) 

$ 280. DESCRIPTION AND CONDITION OF GOODS. 

280—Place of storage of insured cars not misrepresented, though removed. Walker v. Fire- 
man’s Fund Ins. Co. (Ore.) 

§ 281. AMOUNT OR VALUE. 

281—Provision voiding policy for misrepresentation of value, if applicable where agent fixed 
value, held evasion of statue. Contention of false swearing as to value of property 
destroyed held untenable where loss was total and original valuation was by agreement. 
Smith vy. AEtna Ins. Co. (Mo.) 

281(1)—Sole ownership clause not contrary to public policy and binding on insured. Pur- 
chaser of property under voidable mortgage foreclosure sale held entitled to recover 
against insurer for destruction thereof notwithstanding sole ownership clause. Wilson 
vy. Poemed's Fond Tak’ Sk Ce cikc calcein cacesewtdagonesUwtiitaswran cous 1006 


§ 282. TITLE OR INTEREST OF INSURED. 
(2). Character of title or interest in general. 
stati) ~ Sener statements by insured as to ownership of property held not to render 
policy void. Plotner v. National Fire Ins. Co. of Hartford, Conn. (Kan.) 
(6)—Effect of mortgage or other lien. 
meee) ape — invalidated by issuance in ignorance of outstanding deeds of trust. 
Hardin v. Liverpool & London & Globe Ins. Co., Ltd. (No. Car.) 
(7). Purchaser at foreclosure sale. 
282(7)—Insurer cannot question insured’s title to insured property, in absence of fraud ro 
bad faith on part of insured. Wilson v. Fireman’s Fund Ins. Co. (Tex.) 
(8) Vendor and purchaser of real property. 
282(8)—When possession under land contract constitutes we in fee pimels: within policy, 
stated. Concordia Fire Ins. Co. of Milwaukee, Wis., v. Sudduth. Rs ee dirnandinnne 300 


§ 283. INCUMBRANCES. 
(2). Effect of statutory provisions. 
283(2)—Policy rendered void by mortgage on personal property contrary to by-law contained 
in policy. Akers v. Farmers’ Alliance Ins. Co. (Kan.) 7 
283(2)—Provision against liability for loss of property while incumbered by lien or mortgage 
void. Breach of condition against incumbrance of property by lien, no defense whether it 
contributed to loss or not. Hartford Fire Ins. Co. v. Owens. (Texas) 
(3). Existence and nature of incumbrances. 
283(3)—Policy held to mean that anv mortgage on property, except that mentioned in policy, 
would avoid it. Fidelity Phenix Fire Ins. Co. of New York v. Queen City Bus & Transfer 
Co. (U. S.) 


§ 288. OTHER INSURANCE. 
(1). In general. 7 A 
288(1)—Conditions necessary to create’ double insurance, stated. National Fire Ins. Co. of 
Hartford, Conn., y; Thompson. (S. D.. so 
288(1)—To constitute ‘‘other insurance” or “contributing insurance”’ 
interest, property and risk. Turk v. Newark Fire Ins. Co. (U. 3 66 
(2). Concurrent insurance. 
288(2)—Ambiguous rider held to permit additional concurrent insurance not exceeding stated 
amount. Corporation of Roman Catholic Church of Eunice v. Royal Ins. Co. (La.).... 654 


1177 
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(C) MATTERS RELATING TO PERSON INSURED. 


§ 291. HEALTH AND PHYSICAL CONDITION. 
(1). In general. 

291(1)—False answer that applicant was not pregnant, held to preclude action for death 
caused directly or indirectly by pregnancy. False answer that applicant was not pregnant 
held defense to insurer against action on policy for death or one resulting from 
pregnancy. Fraternal Aid Union v. Miller. (Okla.) 

291(1)—Representations as to prior state of health held aterel and to warrant cancellation 
of policies. Keeton v. Jefferson Standard Life Ins. Co. ae en re ee eee ee 

§ 292. MEDICAL ATTENDANCE. 

292—If answers to questions relative to medical consultations and treatment are false, policy 
may be avoided; applicant not required to disclose medical consultations or treatment for 
slight or temporary ailments. Material misrepresentation as to medical consultations and 
treatment is bar to recovery, although not made with intent to deceive. Shaughnessy v. 
New York Life Ins. Co. (Minn.) 


Peewee me mm meee e eee ee eeeeeesesene Sree emer ewe ene 
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X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant, or 


Condition Subsequent. 
(A) GROUNDS IN GENERAL. 


§ 310. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(2). Non-payment of premiums or assessments. 
310(2)—Failure to pay premium held ipso facto to work complete forfeiture under policy. 
Provident Life & Accident Ins. Co. v. Hollums. (Ala.) 
§ 311. PARTIES AFFECTED BY FORFEITURE OF POLICY. 
(1). In general. 
311(1)—Term the “Insured,” used in standard policies of fire insurance referred to owner of 
property insured to whom olicy is issued and by whom premium is paid; acts prohibited 
by policy done by one to whom policyholder gives contract for deed of property insured do 
not affect rights of policyholder; there vendee under contract for deed of property insured 
is merely appointee entitled in case of loss to receive stipulated part of proceeds. Illicit 
manufacture of intoxicating ee held not to defeat recovery by vendor of loss caused 
by fire from implements used therein unless vendor had knowledge of vendee’s acts. 
Kierce v. Lumbermen’s Ins. Co. of Phila. (Minmt.).......cccccsccscccccccccscsccccccce 
(3) Mortgagees and their assignees. 
311(3)—Under standard loss payable clause mortgagee’s rights not affected by neglect of in- 
sured. Orenstein v. New Jersey Fire Ins. Co. of Newark, N. J. (S. C.)...--0.seeeees 
$2443}---Eleclaeees of car merely appointee to receive insurance in event of loss. —Recovery 
by mortgagee of car on fire policy precluded by mortgagor’s violation of incumbrance 
clause. Inland Finance Co. v. Home Ins. Co. (Wash.) 
(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


§ 323. BUILDING BECOMING VACANT. 
(3). What | constitutes vacancy or unoccupancy. ! 
5235) —Seess not “‘Unoccupied”’ although occupied only on occasional rainy days. Smith 
v. 4Etna Ins. Co. (Mo. 
$ 327. REMOVAL OF GOODS. 
327—Policy not void as extended by rider, though previous conditions violated. Pennsylvania 
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§ 328. CHANGE OF TITLE OR INTEREST. 
(2). What constitutes change of title or interest in general. 
328(2)—Change of title held sufficient to defeat claim of equitable owner under policy. 


Macomber v. Minneapolis Fire & Marine Ins. Co. (Wisc.).......... pti edcannbaeeey 822 


(8). Invalid or inoperative conveyance. 
328(8)—Indorsement of assignment of policy, which was not accepted by insurer nor 
delivered to assignee, held not to affect ownership. Hubbard v. Hartford Fire Ins. 
Co. (Wash.) 
(9). Partnership transactions. 
328(9)—Sale by partner of interest in insured property to another is not change of title and 
possession. Change of title to partnership property held not such as to avoid fire insurance 
policy. Germania Fire Ins. Co. v. Fort Worth Grain & Elevator Co. (Tex.). 
$§ 330. INCUMBRANCES. 
(1).. In general. 
330(1)—Provision against liability for loss of property while incumbered by lien or mortgage 
void. Breach of condition against incumbrance of property by lien, no defense whether it 
contributed to loss or not. artford Fire Ins. Co. v. Owens. (Texas)...... 
(5). Entire or severable contracts. 
330(5)—Condition against incumbrances of insured ,Property as entirety not broken by in- 
cumbrance of part only; “subject of insurance.’””’ Western Assurance Co. v. Bronstein. 


(Colo.) 
$ 334. PRECAUTIONS AGAINST LOSS. 
(1). In general. 
334(1)—Breach of warranty as to sprinkler system will defeat recovery on fire policy. 
M. = Smith Lumber & Shingle Co. v. Netherlands Fire & Life Ins. Co. et al. 


(Wash.) 
§ 335. “KEEPING BOOKS, PAPERS AND SAFE. 
(1). Nature, validity, and operation in general. 
335(1)—Conditions subsequent are binding on insured. Hanover Fire Ins. Co. v. Wood (Ala.) 504 
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335(1)—Iron safe clause held warranty binding insured and stipulations thereof conditions 
precedent to suit on policy; failure to observe iron safe clause precludes recovery. 
4Etna Ins. Co. v. Goldman (Ga.) 

335(1)—Breaches of iron safe clause, and of warranties as to inventories and keeping of books, 
om recovery unless excused. Germania Fire Ins. Co. v. Fort Worth Grain & Elevator 


(Tex 
335(1)-—Failure to comply with either section of record warranty clause forfeited right to 
recover for loss of stock insured, regardless of waiver of- other grounds of forfeiture. 
German Alliance Ins. Co. v. Fort Worth Grain & Elevator Co. (Tex.) 
(2) Taking inventory. 
335(2)—Inventory showing original purchase price of goods but not their value at time of 
inventory held not inventory > 4 under iron safe clause prevents recovery on policy. 
ye ee ee a er rrr errs ee cwlatewewweheowe 
(3). Keeping books of account. 
335(3)—Requirement on fire policy on stock of goods as to keeping of books requires no 
particular form of bookkeeping. Requirement of insurance caer on stock merchan- 
dise as t keeping of “‘books” held not complied with. Hanover Fire Ins. Co. v. Wood. 


(Ala.) 

335(3)—Sufficient written evidence must be produced to enable ordinarily intelligent person, 
familiar with accounts, to determine amount of liability under burglary policies. Insured 
held not to have complied with stipulation that he keep books and accounts. Gorson v. 
Etna Accident & Liability Co. (Pa.) 

§ 336. ADDITIONAL INSURANCE. 

(1). In general. 

336(1)—To contitute “Other insurance” or “contributing insurance” policy must ccver same 

interest, property and risk. Turk v. Newark Fire Ins. Co. (U. S.) 
Identity of property or interest. 

336(3)—Policy in owner’s name not additional insurance within inhibition of policy payable 
to mortgagee. Mortgagee has separate insurable interest; mortgagor and mortgagee may 
take out separate policy. Conditions necessary to create double insurance stated. Thomp- 
son v. National Fire Ins. Co. of Hartford, Conn. (S. D.)......... Forde csc ucatdeaces 

(D) ASSIGNMENT OF POLICY. 


§ 345. NECESSITY OF CONSENT OF INSURER. 
345—Question as to accuracy of verdict should be raised before jury is discharged. Williams & 
Miller Gin. Ca: v. Bakar Cotton Obl Cas (OMB ieas diidic ctce cn daciesddicsiigevese wane 


(E) NON-PAYMENT OF PREMIUMS OR ASSESSMENTS. 
§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
(1). In general. 

349(1)—Insurer held not liable on fire policy where sack gs for cash premium was dis- 
honored. Ratliff v. St. Paul Fire & Marine Ins. Co. 

349(1)—Anniversary of policy as respects computation sd for payment of premiums 
held date of its delivery to insured. Myers v. Jefferson Standard Life Ins. Co. (Tex.). 

349(1)—Policy held lapsed for non-payment of premium. Pacific Mut. Life Ins. Co., of 
California v. Davin. Ie. 

349(1)—Policy held forfeited by failure of insured to make % 
anne & Brough Co. v. St. Paul Fire & Marine Ins. Co. 

Non-payment of note given for premium. 

349(3)—Policy forfeited by non-payment of note in absence of waiver or estoppel. Harvey 
v. Philadelphia Life Ins. Co. of Phila. (S. Car.).........eee0-- ee ekeGensaevanekseadss 

§ 351. WHAT LAW GOVERNS, 

351—Terms Jf policy | containing substantial provisions of statutes as to extended insurance 
deter.uine parties’ rights. Waddell v. New England Mut. Life Ins. Co. 

§ 352. NOTICE OF TIME FOR PAYMENT. 

§ 353. —— NECESSITY. 

(1). In general. 

353(1)—Attempted — for onenitiil of assessment held illegal. (Capital City Ben. 
Soc. v. Travers. (D. 

§ 354. —— SU FFICIENCY. 

(1). In general. 

354(1)—Letter to insured held sufficient notice of dishonor of check. Ponder v. Jefferson 
Sintned Cale tom: Ce OE. Bika csn ns keh wncnnud) Weetdabse innatobeetsskbseceuadens 

§ 356. EXTENSION OF TIME FOR PAYMENT. 

§ 357. IN GENERAL, 

357—-Statement in letter notifying insured of dishonor of premium check held not binding 
because without consideration. Ratliff v. St. Paul Fire & Marine Ins. Co. (Ky.) 

§ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEITURE, 

§ 360. —— IN GENERAL. 

(1). In general. 

360(1)—Payment of installment of premium held to continue policy in force only during 

time paid for. Ponder v. Lamar Life Ins. Co. (U. S.) 
4). Payment by check, draft or order. 

360(4). Forfeiture for non-payment of premium waived by acceptance of worthless check. 
Receiving worthless check not waiver of right of forfeiture for non-payment. Martin v. 
New York Life Ins. Co. (N. M.) 

§ 362. EXCUSES FOR NON-PAYMENT. 

362—Forfeiture of policy for non-payment of premiums held justified, notwithstanding agents 
failure to collect. Home Beneficial Assn. v. Lomax. (D. of C. 

362—Time held not essence in furnishing proof of insured’s total disability, and company 
liable where liability denied before reasonable time for furnishing proof had elapsed. 
Metropolitan Life Ins. Co. v. Carroll. (Ky.) 


1179 





The Insurance Law Journal, Vol. 65 





362—Failure of insured to pay quarterly premiums after erroneous notification of his default 
oo - waiver or abandonment of policy. Myers v. Jefferson Standard Life Ins. Co. 
ex. 
362—Policy held not forfeited by non-payment of premium note before maturity when insured 
became insane. State Life Ins. Co. vy. Fann. (Texas) 
§ 363. RIGHTS OF INSURED AFTER DEFAULT. 
§ 364. IN GENERAL. 
364—Original insurer, having reinsured policy as to which insured permitted premiums to 
lapse, liable for amount of reinsurance, if policy in force under extended or automatic 
premium loan clause. Empire Life Ins. Co. v. Landman. (Ala.)........ccccccececeee 
§ 365. REINSTATEMENT. 
(2). Condition of reinstatement. 
365(2)—Insurer held not liable on policy, application for reinstatement of which had only been 
conditionally accepted at time of insured’s death. The New York Life Ins. Co. v. Duff’s 
Adm’r. (Ky.) 
(3) _ Insurance of property. 
365(3)—Partial payment of premium revives lapsed policy only to proportionate extent. 
Russell v. ashington Fire Relief Assn. (Wash.) 
§ 367. INSURANCE FOR LIMITED TERM OR AMOUNT. 
(1). In general. 
367(1) Policy held not to provide for unconditional eeenetieg for paid-up insurance on 
default. Hickey v. Metropolitan Life Ins. Co. (Mo.) 
367(1)—Insured held entitled to proportionate extended term of insurance for additional six 
sueathe, where premiums paid quarterly. First Texas Prudential Ins. Co. v. Sorley. 
exas) 
367(1)—Paid-up and extended insurance provisions held inapplicable to policy having no 
reserve value. Where policy had no value at time of default, provision relating to 
urchase of other insurance held inapplicable. Correspondence between insurr and 
insurd held not to show waiver of forfeiture, or acknowledgment of liability. Gilley v. 
Missouri State Life Ins. Co. (Tex.) 
(2). Amount available to purchase extendedin insurance. 
367(2)—Deduction of existing indebtedness to insurer from cash value in computing term of 
extended insurance held not authorized. Waddell: v. New England —_— Life Ins. Co. 


XI. Estoppel, Waiver, or Agreements Affecting Right to Avoid or Forfeit 
Policy. 
§ 371. APPLICATION OF ESTOPPED AND WAIVER. 
371—Waiver, though without consideration cannot be retracted. Hemmings, v. Home Mut. 
Ins. Assn. of Iowa. (la.) 
371—“‘Waiver” and “‘Estoppel’’ not interchangeable as used_in law of insurance. Insured 
held not to have waived right on estoppel of insurer. Harvey v. Philadelphia Life Ins. 
Co. (S. Car.) a 
371—Doctrine of eee not available to claimant. Macomber v. Minneapolis Fire & Marine 
Ins. Co. (Wis 
§ 372. WHAT CONDITIONS MAY BE WAIVED. 
372—Provision for forfeiture on default of payment of premium may be waived by insurer. 
Martin v. New York Life Ins, Co. (N. M.) 
372—Fire policy provision, requiring insured to keep books in fireproof safe at * night, may 
be waived by insurer. Insurer may waive + na of policy in form prescribed by 
State Insurance Commission, Detroit Fire & Marine Ins. .Co. v. Wright. (Texas) 
372—Insurer may waive provisions of policy in form Prescribed by State Insurance Com- 
mission. Central States Fire Ins. Co. v. Wright. exas) 
372—Ownership clause in statutory fire policy may be waived by insurer. 
Marine Ins. Co. v. Kitchen (Tex.) 
§ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 
§ 376. —— EFFECT OF PROVISIONS OF POLICY. 
(1). In general. 
76(1)—Cashier of a branch office of an insurance company held without power to waive 
lapse of policies. Ponder v. Jefferson Standard Life Ins. Co. (U. S.) 
(2). Conditions to which restrictions apply. 
376(2)—Acceptance of overdue premiums by unautorized agent held not to reinstate policy. 
Commonwealth Life Ins. Co. v. Vanhoose. (Ky.) 
§ 377. KNOWLEDGE OR NOTICE OF FACTS IN GENERAL. 
(1). Necessity of knowledge of breach. . 
377(1)—There can be no “waiver” of provision without knowledge and intention. Hardin 
v. Liverpool & London & Globe Ins. Co., Ltd. (No. Car.) 
377(1)—Insured claiming waiver must show insurer knew facts entitling it to forfeiture. 
German Alliance Ins. Co. v. Fort Worth Grain & Elevator Co. (Tex.) 
§ 378. KNOWLEDGE OR NOTICE TO OFFICERS OR AGENTS. 
(1). In general. 
378(1)—Agent’s Sanalnien: of matters affecting risk or conditions of 
insurer. Mutual Fire Ins. Co. of Montgomery County v. Owen () 
378(1)—Knowledge as to status of legal title of automobile acquired : insurance agent, 
imputed to insurance company issuing policy. American Ins. Co. v. Jueschke. (Okla.).. 
378(3)—Information of soliciting agent is not attributable to insurer, unless imparted to agent 
in course of agency; answers to questions concerning previous or existing ailments are 
beyond scope of functions of soliciting agent. Shaughnessy v. New York Life Ins. Co. 
( Minn.) 
378(1)—Misrepresentation of insured to agent of insurer who examined and described property 
held not to void policy except for bad faith. Local agent acting within scope of authority 
in examining automobiles to ascertain value and year model. Walker v. Fireman’s Fund 
Ins. Co. (Ore.) : 
(3). Nature of agency and authority of agent. 
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378(3)—Information acquired by agent waiting 8 policy is eee to insurer. — 
Motor Co. v. Norwich Union Fire Ins. Co td. (Mont.) 

378(3)—Knowledge a insurer’s agent not imputed to laos, 
Life Ins. Co. 


-) 749 
§ 379. INSERTION OF FALSE ANSWERS IN APPLICATION BY AGENT OR UNDER 


HIS DIRECTION. 
(1). In general. 
379(1)—Insurer bound by valuation of agent at time of issuance of policy. Insurer estopped 
to deny valuation fixed by agent. Smith v. Aitna Ins. Co. (Mo.) 
379(1)—Insured not liable for mistaken representations of insurer’s agent. Walker v. Fire- 
waaay Wad tae ca MONOD Sei wncateeenncstacvetoons sanadia neues Viaaecentasne 
(2). Statements as to title. 
379(2)—Insured not bound by agent’s act if without knowledge thereof. Mutual Fire Ins. 
Co. of Montgomery County, v. Owen. (Md.) 
(5). Good faith of insured. 
379(5)—Policy obtained by fraud not sustained because of agent’s information or writing of 
answers by him. Keeton v. Jefferson Standard Life Ins. Co. ee 
379(5)—Imsurere cannot defeat recovery on policy because of error in application which in- 
d had no opportunity to read.-Olson v. Herman Farmers’ Mutual Ins. Co. et al. 


isc.) 

FORM AND REQUISITES OF EXPRESS WAIVER. 
383. —— ORAL WAIVER. 

383—Condition not waived by parol agreement to insure against fire unconditionally. Hardin 
v. Liverpool & London & Globe, Ltd. (No. Car 

§ 384. WAIVER IN WRITING. 

384—Provision requiring waiver to be in writing attached to policy is valid and binding on 
insured. Christian & Brough Co. v. St. Paul Fire & Marine Ins. Co. (U. S. 
385. —— INDORSEMENT ON POLICY. 

385—Verbal waiver by insurer’s soliciting agent of removal of insured jewelry from addres 
given in policy held not to bind insurer. United States Fidelity & Guaranty Co. v. 
Taylor. (Texas) 

385—Parol evidence of insurance agent’s waiver of warranty of cost of insured property held 
incompetent. Fidelity Phenix Fire Ins. Co. of New York v. Queen City Bus & sa 

‘o. - S.) 

387. CONSTRUCTION AND ADOPTION OF EXPRESS WAIVER. 
387—Statement of insurer’s agent held not a waiver of stipulation requiring insured to keep 
books theory of case below binds on appeal. Hanover Fire Ins. Co. v. Woods. (Ala.) 

§ 388. IMPLIED WAIVER IN GENERAL. 
(1)., In_ general. 
388(1)—Assertion by insurer of unwarranted claim of forfeiture for damages to part of 
indivisible claim constitutes admission of liability for loss to entire stock, and waives right 
to assert forfeiture of entire claim. Marblestone Co. v. Phoenix Assurance Co. (Minn.) 
388(1)—Knowledge agreement, and conduct of local agent held to amount to verbal assent of 
merece company to transfer of property. Baughman et al v. Niagara Fire Ins. Co. 


n.) 
388 (1) Waiver of past forfeiture does not require waiver of future ones. 
Brough Co. v. St. Paul Fire & Marine Ins. Co. (U. S. 
388(1)—Willingness of insurer to name new mortgagee under mortgagee clause not waiver of 
any right against owner of property. Turk v. Newark Fire Ins. Co. (U. S. 
(2). Statements of officers and agents. 
388(2)—Forfeiture of rights not waived by reminder letter or statement to plaintiffs attorney. 
Provident Life & Accident Co. v. Hollums. (Ala.) 
388(2)—Insurer held estopped to set up forfeiture for non-payment of premium. 
Hartford Fire Ins. Co. (Mo.) 
(3). Acts and conduct of insurer or agents in general. 
388(3)—Facts held not to show waiver or estoppel to deny waiver of forfeiture for non- 
payment of premiums. Daley v. Metropolitan Life Ins. Co. (N. H. 
388(3)—Provision limiting total fire insurance to amount of policy held waived by insurer. 
Detroit Fire & Marine Ins. Co. v. Wright. (Texas) 
388(3)—Insurer by course with mortgagee under mortgagee clause held not estopped to set 
oP oe change of ownership against purchaser of property. Turk v. Newark Fire Ins. Vo. 


(4). Custom and cause of dealing as to payment of premiums. 


388(4)—Test in determining apparent waiver of payment of premiums stated. Daley v. 
Metropolitan ‘Life Ins. Co. (N. H.) 
(5). Guaranty and indemnity insurance. 
388(5)—Refusal of insurer to defend suit waiver of requirement of payment of judgment 
before recovery against former. Hinnan v. Charles B. Hurst Co. (Ill. 
388(5)—Insurer held not to have waived right to claim exemption from liability from defending 
suit where insured given ful notice. Fidelity Casualty Co. of New York v. Stewart Dry 
a Co. (Ky.) 
§ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 
(1). Breaches existing at time of issuance or delivery in general. 
389(1)—When insurer estopped from asserting breach of condition of policy, stated. Insurer 
estopped from using as defense alleged false misrepresntations as to model of automobile 
insured. Midland Motor Co. v. Norwich Union Fire Ins. Soc., Ltd. (ieut.) au aiee Gaal 
(2). Condition as to title. 
389(2)—Insurer cannot question condition of title or other matters material to es where 
having knowledge — when policy was issued. Mutual Fire Ins. Co. of Montgomery 
County v. Owen. (Md 
389(2)—Insurance company “whose agent, knowing status of legal title, issued policy on 
automobile held estopped to defend on ground that legal title was not in name of person 
assured. American Ins. Co. v. Jueschke. (Okla.) 
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389(2)—Provision avoiding policy, if insured not conditional owner, eld waived. St. wae: 
Fire & Marine Ins. Co. v. Kitchin, (Tex.) 
(4.) Condition as to other insurance. 

389(4)—Insurance companies represented by one agent, and not issuing policies containing 


concurrent insurance clause, held to have waived such provision. Corporation of Roman 
LAG A 2 ORNOD FS BENG, NOM \ CEMA) c's é:00-6.0-cahre.§ 4C 068 Ges Waludv ieee cees 654 


(6). Demand and acceptance after loss. . 
389(6)Insurer held estopped to set up defense that insured failed to keep books in fireproof 
safe at night. Central States Fire Ins. Co. v. Wright. (Texas) 
(7). Failure to make or follow up inquiry. 
389(7)—Failure to _— ire as to outstanding mortgage no waiver of requirement of sole owner- 
ship. Hardin v. Liverpool & London & Globe Ins. Co., Ltd. (No. Car.) 


§ 390. FAILURE TO ASSERT FORFEITURE OR TO CANCEL OR RESCIND POLICY. 

390—Alleged false statements of plaintiffs, as to condition and model of cars insured, held no 
defense to action on policy. Fire Assn. of Philadelphia v. Moss et al. (Texas) 

§ 391. ADMISSION OF LIABILITY ON POLICY. 

391—Insurer’s letters held to show waiver of provisions invalidating policy if property was 


ners without insurer's consent. Hemmings v. Home Mut. Ins. Assn. of Iowa. 
(Ta.) 


$ 392. 7 SRE TARE, OR RETENTION OF PREMIUMS OR ASSESSMENTS. 
). n genera 
392(1)—Acceptance of past-due premium waiver or forfeiture on grounds known to insurer. 
Supreme Lodge of Fraternal Brotherhood v. Grijalva. (Ariz.) . 251 
392(1)—Insurer accepting assessments from purchasers held estopped to den 
policy was payable to vendor. Brethren’ sMut. Ins. Co. v. Hayes. 73 
— Insurance company, knowing of transfer of property and or Sada as valid, 
held liable on policy. Baughman, et al. v. Niagara Fire Ins. Co. (Minn.)............ 806 
392(1)—Insurer cannot accept and retain _oe with knowledge of breach of condition, and 
avoid liability on the ground of such breach. Concordia Fire Ins. Co. of Milwaukee, 
Wis,, v. Sudduth. (U. S.) cosseese 300 
(10). Retention and slkeninian of note. 
392(10)—Mere retention of premium note after non-payment has worked forfeiture is not 
waiver thereof. Provident ife & Accident Ins. Co. v. Hollums. (Ala.) 678 
392(10)—Granting of extensions for payment of premiums alone insufficient to show waiver of 
rovision for lapse of policy for subsequent nonpayment. Harvey v. Philadelphia Life 
Ds Saket Wes aD oad dicdceece s sins oa nanan e SO kN ed ons Ons SAS CAVES NOE eee RESO Bae hee 496 
(11). Offer to return. 
392(11)—Failure to return or tender premiums upon notice of breach no waiver, where policy 
not surrendered. Hardin v. Liverpool & London & Globe Ins. Co., Ltd. (No. Carjicce BW 


§ 394. PROMISE TO PAY LOSS. 

394—Insurer did not waive right to insist on forfeiture for breach of warranty by ad- 
juster’s promise to pay loss, without a showing that he knew of the breach. ‘ Germania 
Fire Ins. Co. v. Fort Worth Grain & Elevator Co. (Tex.).........cccccccccccscces 100 

394—Waiver of forfeiture as to known ground no waiver as to unknown grounds. German 
Alliance Ins. Co. vy. Fort Worth Grain & Elevator Co. (Tex.) 


$ 395. FAILURE TO STATE GROUND OF OBJECTION RELIED ON. 

395—Insured relieved from complying, with any further conditions subsequent after in- 
surer’s repudiation of liability. Watson et al. v. Ocean Accident & Guarantee Cor- 
poration, Limited. (Ariz.) 

395—All defenses in suit on life insurance policy, except those stated in notice of rescis- 
sion, were waived. Travelers’ Ins. Co. v. Fletcher American Nat. Bank of Indian- 
apolis. (Ind.) 

§ 396. REQUIRING, MEETING OR RETAINING PROOFS OF LOSS. 

(1). In general. 

396(1)—Violation of stipulation in policy not waived by proof of loss not made on insurer’s 
demand. Webber v. Fidelity Lloyds of America. (Tex.) 

$ 397. PARTICIPATING IN ADJUSTMENT OF LOSS. 

397—Non-waiver agreement sufficient. Equivocal conduct of adjuster not sufficient to permit 
simplication of waiver. Adjuster may make examination without waiving breaches, even 
though known to him. Non-waiver agreement held not to prevent subsequent waiver. 
Treatment of policy as valid or in force by adjuster will waive breaches. Conduct relied 
on as waiver of breaches must be inconsistent with denial of validity of policy. Tedder 
; Sas Beek. Gs RRS vcs cide ces teaanennsctsesce asus Vebevtnneecs 

397—Adjuster held to have waived provision of poiey or by-laws; invalidating it if property 
was incumbered without insurer’s consent. emmings, v. Home Mut. Ins. Assn. of Lowa. 

Ta. 

$50 teed who, after sale of portion of stock damaged by smoke, submitted loss to arbitra- 
tion waives conditions to take property at appraised value, and is estopped to complain of 
award because of irregularity in procedure. Marblestone Co. v. Phoenix Assurance Co., 
Ltd. (Minn.) 

§ 399. PAYMENT OF LOSS. 

399—Insurer paying mortgagee part of loss held to have waived insured’s violation of stipu- 
lation in policy. Payment of part of loss to mortgagee is payment to insured as respects 
waiver of violation of stipulation in policy. Webber v. Fidelity Lloyds of America. (Tex.) 

$ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 

400—Court’s duty to ascertain parties’ intention respecting incontestability clause from plain 
and unambiguous language of policy. Incontestability clause held not to prevent insurer 
from showing particular alternative benefit which insured is entitled to receive. Insurer 
held not prohibited by incontestability clause from denying double ene for death in- 
flicted by another. Sanders v. Jefferson Standard Life Ins. Co. (Mi ah 
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400—Incontestability clause held sufficiently complied with “2 insured to interpose de- 


fense of fraud after contestable period had expired. ichwedei v. Metropolitan Life 
Ins. Co. (Mo.) 


XII. Risks and Causes of Loss. 
(A) MARINE INSURANCE. 


§ 403. Loss of cargo due to improper loading held not caused by“Perils of the seas.’ 
Olympia Canning Co. v. Union Marine Ins. Co., Ltd. (U. S.) 

$ 416. EGLIGENCE OF OWNERS, MASTER "OR CREW. 

416—Marine cargo policy held not to cover loss through negligent loading. Olympia Canning 
Co. Vee, aoe Se Oe Oe CU ns creawecccctactace a 


(B) INSURANCE OF PROPERTY AND TITLES. 

§ 421. FIRE. 

421—Insured held entitled to recover for loss of car by fire while in possession of thief. 
Hartford Fire jm Co.. v. Owens. (Texas) 

§ 424. ACCIDE 

424—Evidence of Mision with stump in making detour held to show “accidental collision” 
warranting denial of defendant’s affirmative charge. Yorkshire Ins. Co. v. Bunch-Morrow 
Motor Co. (Ala.) 

424—Contact with banks of rut causing automobile to skid into ditch and overturn held ‘ 
a rh “object”? within automobile collision policy. Wood v. Southern Boake 
0. ex.) 

424—Confiscation of automobile in January, 1921, held to have been under national pro- 
hibition act. Midland Motor Co. v. Norwich Union Fire Ins. Soc. (Mont.).........0+. 

424—Loss of automobile running off ferry held not covered by insurance policy. Johnson v. 
Glens Falls Ins. Co. (So. Car.) 

§ 425. THEFT. 

425—“Theft,” as used in policy, construed. Fraudulent transaction perpetrated by vendee 
of automobile held not “theft,” within indemnity policy. Royal Ins. Co., Limited, v. 
Jack. (Ohio) 

425. Appropriation of auto by conditional vendee, or one in pene under him, not theft 
within insurance policy. Continental Ins. Co. v. Dillow et al. (Texas) 

425—Sellers’ policy on car held to cover loss for disappearance of purchaser with car. 
Piper et al. v. Dennis et al. (Tex.) 

425—Indemnity policy held to include loss by voluntary payment without adjudication of lia- 
bility or velas of bills of lading stolen. Substitution of fictitious bills of lading for 
genuine bills attached to drafts during inspection by drawee’s bookkeeper held “‘theft”’ 
within indemnity bond. Loss through theft of bills of lading held sustained while bills of 
lading were “in transit.” Conviction of drawee for forgery of bills of lading substituted 
for genuine bills attached to drafts held not conclusive that bank’s loss was effected by 
means of forgery. Bills of lading, handed by bank collector to drawee of attached drafts 
for inspection, were not delivered to bookkeeper, within provision of indemnity bond. 
Ocean Accident & Guarantee Corp., Ltd., v. Old National Bank. (U. S.)............ 

425—Vendee’s removal of car from state held not to entitle seller to recover under 
policy; “disposal or concealment.” Seattle Dodge Service Co. v. Royal Ins. Co. 
(Wash.) 

§ 429. W RONGFUL ACTS OF INSURED. 

429—Incendiarism of mortgagee owning one-fourth of capital stock in mortgagor corporation 
held not imputable to mortgagor. Fidelity Phenix Fire Ins. Co. of New York v. Queen 
City Bus & Transfer Co. (U. S.) 

«(C) GUARANTY AND INDEMNITY INSURANCE. 

§ 430. DEFAULT OR OTHER MISCONDUCT OF OFFICER OR EMPLOYEE. 

430—Street robbery resulting from information received from plaintiffs’ head runner held 
“loss from employee’s dishonest act” within indemnity obnd.—Plaintiffs held negligent 
in permitting bonds belonging to customer to be transported without adequate guard. 
Kean et al. v. National Surety Co. 

430—Insurance agent’s failure to remit collected premiums held to constitute “fraud” 
“dishonesty” within meaning of indemnity bond. Insolvency of insurance agent failing to 
remit collected premiums no defense in action on bond, where agent mingled such funds 
with his own without knowledge of principal. National Surety Co. v. McCutcheon. (Tex.) 

$ 432. NON-PAYMENT OF DEBT OF INSURED. 

432—One who has sold and transferred certificate of deposit is not thereafter depositor within 
bank depository bond because of liability as indorser on certificate. Only deposits be- 
longing to obligee in bond securing bank deposit when bank suspends payment are entitled 
to protection of bond. Union Life & Accident Ins. Co. of Lincoln, Nebr. v. American 
Surety Co. of New York. (Nebr.) 

432—Bond to indemnify purchaser of notes and conditional sales agreements held not to protect 
against forgery of notes by seller of automobile. Harry M. Lasker v. National Surety 
a - 2G. se) 

§ 435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF LIFE. 

435—‘‘Adjacent” defined. Exception from coverage of accidents caused by drivers away from 
insured’s premises held not necessarily to imply inclusion of all other accidents happen- 
ing away from premises. National Optical Co. v. United States Fidelity & Guaranty 
Co. (Col.) 

(D) LIFE INSURANCE. 

$ 438. CAUSE OF DEATH IN GENERAL. 

438—No indemnity recoverable for death from disease caused by syphilis, under policy 
exempting liability for death from venereal disease. Rodgers v. National Life & Acci- 
dent Ins. Co. of Nashville, Tenn. (Mo.) 


406 


418 
150 


426 
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§ 443. DEATH IN VIOLATION OF LAW. 

443—Abortion by insured on herself, causing her death, held not violation of law within 
life policy. Nichols v. Supreme Tribe of Ben Hur. (Mo.) 

§ 444. SUICIDE. 


§ 445. —— IN GENERAL. 
(2). Statutory ,Prov isions. 
445(2)—“First policy year” in statute eliminating suicide after such year as defense means 
— bad Wes policy annually renewed was first issued. Carter v. Standard Acc. 
ns 0. (Utah) 


446. EFFECT OF INSANITY. 
446—Allegation that insured was so insane at time of suicide he did not realize consequence of 
act was good plea of avoidance. Penn Mutual Life Ins. Co. v. Roberts, (Ky.)......... 


(E) ACCIDENT AND HEALTH INSURANCE. 


§ 451. RISKS AND EXCEPTIONS IN POLICY IN GENERAL. 
1 In general. 
451(1)—Insured riding in aeroplane as 
Jackson v. Masonic Accident Ins. 
451(1)—Exception in accident — a — from ‘liability “for injuries to insured 
from firearms construed. ckran v. Standard Acc. Ins. Co. of Detroit, Mich. (Mo.). 


§ 452. RISKS OF TRAVEL, RAILROADS AND OTHER CONVEYANCES. 

452—Aeroplane held not “Public conveyance provided by a common carrier for passenger 
service only” within accidental policy. Aeroplane operator's duty toward passengers held 
not to render aeroplane “common carrier” within accidental death policy. North Ameri- 
can Accident Co. v. Pitts. (Ala.) 

452—Operators of bus line held private and not ‘common carrier” within accident policy. 
Chenery v. Employers’ Liability Assur. Corp., Ltd. (U. S.).....cccccccccccccccecscces 


§ 455. EXTERNAL, VIOLENT, AND ACCIDENTAL MEANS OF INJURY. 
on ey gas held not “external, violent and accidental.” Ferris v. Southern wear 
0 a Pe 

455—Death from consequences of tooth extraction held’ not an accident’ without policy. * “Acci- 
dent policy held to insure against blood poison only when suffered from accidental means. 
Zach v. Fidelity & Casualty Co. of New York. (Mo.) 

455—When result of act causing injury is accidental stated. Death of insured ‘while fleeing 
from officers held accidental within meaning of policy. Death of insured while fleeing 
from officers, held “accidental” within policy, Seana he possessed a bad repu- 
tation. McKeon Ws, COMME, SRR ie, oe ee Sk 

455—Recovery for “accidental edath” held not precluded by policy insuring against death 

' by accidental means.”’ Carter v. Standard Acc. Ins. Co. (Utah) 


§ 458. INHALING GAS. 

458—Death from gas held not within policy. Ferris v. Southern Surety Co. (La.),....... 

§ 462. VIOLATION OF LAW. 

462—Exemption of insurer from liability for injuries from violating “laws or rules of 
corporation or firm’’ for safety held not to include injuries sustained while violating 
state law as to driving automobile. Jennings v. a Equitable. (Minn.) 

§ 465. SUICIDE OR SELF-INFLICTED INJURIES 

465—Insurer held not liable where insured committed suicide, though incapable of compre- 
hending act. Shoemaker v. Central Business Men’s Ass’n (Mo.) 

465—Accident_ insurance company insuring against accidental death, is “Life Insurance Com- 
pany.” Construction of suicide provision of Utah statute held "not affected by subsequent 
act. Statute held to become condition of all life policies thereafter issued. Continental 
CRSURIEY Ks. Vr iets: Ces Biv ss.os ono 0a pina damawd 600-9 60 0550040,665 0 be becomanes cows 

465—Statute eliminating suicide as defense applicable to accident insurance companies. 
Evidence of suicide in rebuttal of prima facie case of accidental death barred by 
statute. ‘‘First policy year’’ in statute eliminating suicide after such year as defense 
means year for which policy annually renewed was first issued. Carter v. Standard 
Acc. Ins. Co. Ital 

§ 466. PROXIMATE CASE OF INJURIES OR DEATH. 

466—Plaintiff entitled to recover if injury caused edath, notwithstanding insured was afflicted 
in some other way. Beckerleg v. Locomotive Engineers’ Mut. Life & Accident Ins. 
Ass'n. (Mo.) 

466—Death from accident co-operating with disease held not within terms of policy insuring 
against accidental death. Smith v. Federal Life Ins. Co. 


XIII. Extent of Loss and Liability of Insurer. 

(A) MARINE INSURANCE, 

§ 468. ACTUAL TOTAL LOSS. 

468—Liability of underwriters held not limited to amount required to be paid by insured - 
in saad liability proceedings. Marine Ins. Co., Ltd., et al. v. McLanahan et a 
(U. S.) 

§ 471. PARTIAL LOSS IN GENERAL. ; 

471—Fracture of steamer’s paddle shaft from latent defect held not damage to machinery 
through — defect within marine policies. Borland v. Standard Marine Ins. Co., 
Limited. ¥.) 

§ 473. te LUE OF SUBJECT-MATTER. 

§ 475. PaaS a ait oe a a lh 

475—Policy held to entitle insure r da uring period it was deprived o use 
and cumeanie, regardless of _— which oa ht _ on made. Jacksonville Oil “Mills 
v. Stuyvesant Ins. Co. (U. S.) ‘ ‘ Sees taveboenseeerehs 


367 
543 
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383 
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(B) INSURANCE OF PROPERTY AND TITLES. 

§ 493. TOTAL LOSS. 

493—Definition of total loss as applied to buildings not applicable to personal property. State 
ex rel. North British & Mercantile Ins. Co. v. Cox. (Mo.) 

493—“Total loss’’ defined. Lowry v. Fidelity Phenix Fire Ins. Co. 

§ 494. PARTIAL LOSS IN GENERAL. 

494—Statute held applicable where destruction of insured personal property is only partial. 
Offutt v. National Fire Ins. Co. of Hartford, Conn. (Mo.) 


§ 495. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY, BY-LAWS, 
OR CHARTER. 
(1). In general. 
495(1)—Clause of policy limiting recovery held to apply to containers of whiskey insured. 
National Fire Ins. Co. v. Edgewood Co. (Ky.)..... bacdcvascdodesedaaceaupeeaaceaces 
(2). Burglary insurance. 
495(2)—Insurer held liable for loss of articles outside inner burglar-proof chest of safe only 
up to 10 per cent. of face of policy. National Surety Co. v. First State Bank of Hawley. 


(Texas) 

§ 502. AMOUNT OF DAMAGE TO PROPERTY. 

502—Instruction on damages authorizing recovery of reasonable value of automobile without 
considering value of salvage, held reversible error. Rule of damages, in suit on insur- 
ro yor for fire loss of automobile stated. Jarnagin v. Queen Ins. Co. of America. 

0. 

502—Method of fixing damage to airplane by repair bills, in accordance with application for 
policy held proper. Hubbard v. Hartford Fire Ins. Co. (Wash.)..............0- 1152 

§ 504. EFFECT OF OTHER INSURANCE. 

504—Owner accepting 80 per cent. of specific policies held not entitled to recover excess from 
insurer under blanket policy, if specific insurers were liable for full amount of policies. 
Coinsurance clause of fire policy on live stock which reduced amount collectible to 80 
per cent. held valid in Kansas. Under Kansas fire policy on live stock containing coinsurance 
clause, insureds held entitled to recover 80 per cent. of politicies only. Wolf v. Hartford 
Fire Ins. Co. (Mo.) see 

504—Policy placed by vendor and not assigned, not contributing insurance with that placed 
by purchasers, the cause of insurer’s subsequent indorsement, with knowledge, changing 
mortgagee’s interest. To constitute “other insurance” or “contributing insurance” policies 
must cover same interest, property and risk. Policy on signal tract to be exhausted 
before calling on policy on that and other tracts. Turk v. Newark Fire Ins. Co. (U.S.).. 

§ 507. LOSS OF RENT AND PROFITS. ; 

507—Loss recoverable under policy insuring profits held not limited by temporary operations 
producing no profit. Hartford Fire Ins. Co. v. Wilson & Toomer Fertilizer Co. 
«GU... Si) 

(C) GUARANTY AND INDEMNITY INSURANCE, 

§ 513. EXPENDITURES. 

513—Costs of suit and interest on judgment against insured held recoverable from insurer. 
United States Fidelity & Guaranty Co. y. Williams. (Md.)............ceeseeeeeeeees 

§ 514. DAMAGES INCURRED OR PAID. 

514—Liability indemnity policy held to provide only for reimbursement of actual payment of 
judgment. Hinnan v. Charles A. Hurst Co.  (IIl.) 

514—Insured could not fail to make settlement with insured employee and then hold insurer 
liable for additional amount recovered by employe@é. Fidelity & Casualty Co. of New York 
v. Stewart Dry Goods Co. (Ky.)...........00- Te eee 

514—Policy limiting liability to actual loss from claims for damages construed according to 
terms. Party recovering judgment against insured, who never paid it held not entitled to 
recover amount from insurer. Transylvania Casualty Ins. Co. v. Williams. (Ky.).... 

514—Amount of judgment against insured not recoverable from insurer as garnishee in 
attachment proceedings, under policy indemnifying against loss. Amount of judgment 
against insured not recoverable against insured from insurer under policy insuring against 
loss arising from claims on insured for damages; “insure”; ‘‘indemnify.” United States 
Fidelity & Guaranty Co. v. Williams. (Md.).............+5. Shores Kia tawen see Ohmasits 

514—Company insuring automobile owner and defending personal injury action against him 
held liabile on policy for judgment to pay which insured had given note although note had 
been paid. Griffin v. General Casualty & Surety Co. (Mich.)............ see eeeceneeess 

514—Ordinarily contract is one of indemnity. Ocean Accident & Guarantee Corp., Ltd., v. 
Hooker Electro-Chemical Co. (N. Y 
514%. ; j : ; 

5141%4—Where insurer liable on one ground of recovery and insured liable on other neither can 
exclude other from participating in defense-—Where liability of insurer and insured under 
accident policy incompatible each may protect its own interest. Fidelity & Casualty Co. 
of New York v. Stewart Dry Goods Co. (Ky.) f : ; 

514%4—Insured bound by. co-operation clause in policy to assist in trial of suit defended 
for him by insurer. United States Fidelity & Guaranty Co. v. Williams..(Md.)........ 

(D) LIFE INSURANCE. 

§ 515. AMOUNT PAYABLE ON DEATH.. , , 

515—NMilitary service provision of insurance policy held not void for uncertainty. Death from 
infection of amputation wound made necessary by wound received in battle, held result of 
engaging in military service within terms of insurance policy. Liability of insurer for 
death from infection of amputation wounds of soldier limited to cash surrender value of 
policy at date of death, with interest. Lofstead v. Bank Savings Life Ins. Co. (Kans.).. 

515—Under Iowa law, company liable for death from influenza in military service. Stephan 
y. Prairie Life Ins. Co. (Nebr.)......ccccscscccsevccccesecis ‘ 








The Insurance Law Journal, Vol. 65 









§ 519. PARTICIPATION IN DIVIDENDS OR PROFITS. 

§ 520. IN GENERAL. 

520—Written illustration accompanying policy held not guarantee of surplus. Metropolitan 
SHGG" Tena. Sess omen” Cagis Sed ass Cad Dai eenk cob ucek oo Hix's FRO86 cia MSR ES ees 

es SB POLICIES IN MUTUAL COMPANIES. 

§21—Stipulation in rider of accident policy held to apply to only pro rata clause in policy, 
and not to apply to other stipulations therein. Teas v. Cloverleaf Life & Casualty 
Ls MELD G5. veces o ves Ga pnd ab bok oes Seu deaee sels dvb eee mae seaseee hate eneee en ee 

(E) ACCIDENT AND HEALTH INSURANCE, 

§ 524. TOTAL DISABILITY. 


524—“Prevent” performance of duties of occupation witihn meaning. of "indemnity policy 
determined. Injury ee ability of inspector of technical work to see well held to 
prevent performance any and every kind of duty under policy. Booth v. United 
States Fidelity & Guaranty Co. (N. J.) 
§ 525. CONFINEMENT TO HOUSE OR BED OR UNDER CARE OF PHYSICIAN. 
525—Instruction that fact that insured was able to walk from house to doctor’s office, or to 
take railroad train to go to hospital for treatment, did not necessarily break continuity 
of confinement to house, within meaning of insurance policy, held not erroneous. Jentz 
v. National Casualty Co.. (N. SR ik ches ESRC RCO cot sane COVERS eNCE TEN ctieebeubeahs 842 
525—Provision for less sick benefit for non-house confinement condition valid. Requirement 
that insured be attended by legally qualified physician valid. Term “Legally qualified 
physician” held not to include chiropractor. Isaacson v. Wisconsin Casualty Co. (Wisc.) 566 
§ 528. IMMEDIATE, CONTINUOUS OR PERMANENT DISABILITY. 
528—Disability lasting 16 months and from which insured has recovered held ‘Permanent 
disability” within policy. “Permanent” within permanent disability clause construed. 
Pee. Beaietal’ Tite ids: “Co. veo BOR.” CGR occ ieee ccecacccestees pi wecsceroete 
528—“Spate,” or late apoplexy, resulting from concussion of brain, recoverable under acci- 
dent policy. Booth v. United States Fidelity & Guaranty Co. BP viscaeccects 1031 
§ 529. DEATH FROM ACCIDENT. 
529—Death from infection caused by infected blackhead eradicator, held result of bodily 


injury sustained through external, violent, and accidental means. James v. State Life 
Ins. Co. (Ind.) 
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529—Life policy, containing double indemnity benefit in. case of accidental death, held to 

cover accidental death within one year of policy date; “premium-paying period.” "American 

Trust Co. v. American Central Life Ins. Co. (Tenn.) eisnimur att nds paebia id ea realibee dis Aacierore 753 


529—Death of insured at hands of insane person held “accidental,” within double indemnity 
clause of life insurance policy. Insured’s death at hands of insane person held not to 
have resulted from bodily injury inflicted by another “person” within double indemnity 
cause. Jeers vy. Jomeram cumaerd: Pire $08; CG; CEE) so ccscccsnccccscnneeyonnde 290 

529—Life policy, containing double indemnity benefit in case of accidental death, held to cover 
accidental death within one year of policy date; “premium-paying period.” American 

Comal tate-ies; Co, vi Agsertrea “Treat Co. (00. Si) ooo occ0s-s odes bes cela cok Hewes cans 756 


XIV. Notice and Proof of Loss. 


§ 537. PERSONS WHO MAY GIVE NOTICE OR MAKE PROOF. 
537—Company issuing policy payable to mortgagee held not entitled to proof of loss by mort- 




















gagor. Thompson v. National Fire Ins. Co. of Hartford, Conn. (S. D.)........ ose 435 
§ 538. PERSONS TO WHOM NOTICE ,OR PROOF MAY BE GIVEN OR MADE. 
538—Statement of loss to person in local agent’s office held not compliance with requirement 

that proof of loss must be made to insurer in New York. American Surety Co. of New 

er rere oe rer yer cre re ar rer Rr ae 922 
538—Provision of 





olicy as to notice of injury held void, and notice to any authorized agent 
of insurer sufficient. Isaacson v. Wisconsin Casualty WINS RWC sc tccccartsccuveve 566 
§ 539. TIME FOR NOTICE AND PROOF. 


(1). In general. 
539(1)—Clause in policy as to giving notice of injury or death held void, and policy con- 
strued without reference to such clause. North American Acc. Ins. Co. v. Baldwin. 









COGS. sa ce be ca ee Rae Risa aw ee eReb ad eee eee btehas chek eee cE eee ees aeue Une 403 
539(1 )—Clause, requiring written report of physician every 30 day: . not invalid under 
statute. American National Ins. Co. v. Burns. (Texas).......cccsccccccccccscccccccs 850 







(3). “Immediate” notice. 


539(3)—Notice given 91 days after loss not “immediate notice.” . Watson et al. v. Ocean 





Accident & Guarantee Corporation, Limited. RMD S Sat casnBeeeeek sue he Saanee wes 1127 
539(3)—Accident policy held to require “immediate” written notice in case of insured’s acci- 
Gemtal Geuth. Peder v. Miedema Cateltr Co. Chis idcuss cccteh sc cse vekseeacasce 371 


539(3)—Instructions as to right of bank to recover on indemnity bond of official held proper. 


Farmers’ & Merchants’ State Bank of Morgan v. Fidelity & Deposit Co. of Maryland. 
( Minn.) 


Pepe e te RARASEM RR ASME CEES NO CL CRRA SOR CARPET CRM soa CaeaCemiee ienaae 713 
(5). Effect of failure or delay. 
539(5)—When failure to give notice expressly made ground of forfeiture, plain language of 
yeaey governs. Watson et al. v. Ocean Accident & Guarantee Corporation, Limited. 


RAID ioc 0 pine s Cate ena WRG br ORbe Oe os OSE Mai 6 aS ee ES eis tee ae SEMR ees ee 1127 
539($) Delay in forwarding notice of employee’s injury, suit, and process held to prevent 
recovery. Home Life and Acci. Co. v. Beckner. Ark.) 
(6) Excuses for failure or delay. 
539(6)—Employer’s delay on advice of attorney in forwarding summons held not excused. 
Home Life & Acc. Co. v. Beckner. (Ark.) 
539(6)—Failure to furnish proofs of loss not excused by failure to furnish’ blanks. Standi- 
ford v. American Ins. Co. (Ky.) 
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§ 542. STATEMENTS OR PROOFS OF LOSS OF OR DAMAGE TO PROPERTY. 


(1). In general. : 

542(1)—Insured’s duty to substantially comply with pooviaien requiring proof of loss. Wittels 

Loan & Mercantile Co. v. Liberty Fire Ins. Co. .) 
6). Guaranty and indemnity insurance. 

542(6)—Itemization of wrong check as one of items in proof of loss held not fatal to 
recovery on bond. Ceylon Farmers’ Elevator Co. v. Fidelity & Deposit Co. of Balti- 
more, Md. (Minn.) 

§ 543. PROOFS OF DEATH OF OR INJURY TO INSURED. 

543—Insured’s affidavit of injury held sufficient compliance with provisions of policy as to 
notice. Carson v. New York Life Ins. Co. (Muinn.) 

§ 547. CERTIFICATE OF PHYSICIAN ATTENDING INSURED. 

547—Provision of policy big oom doctor’s notice of disability held reasonable, and_ notice 
by insured after recovery insufficient. Home Beneficial Assn. v. Lomax. (D. of C.) 

547—Clause, requiring written report every 30 days as_condition precedent, not unreasonable 
or against public policy. American National Ins. Co. v. Burns. (Texas) 

§ 549. INSPECTION OF PERSON OF INSURED AFTER INJURY OR DEATH. 

549—Clause of accident policy providing for autopsy construed. To base defense on non- 
observance of autopsy clause, insurer must prove autopsy was made with beneficiary’s 
consent. International Travelers’ Assn. y. Melaun. (Tex.)........ceceeeeecees Gadees 

§ 550. EFFECT OF STATEMENTS AND PROOF IN GENERAL. 

550—No estoppel of insured by filing, through mistaken belief, a proof of loss against a com- 
pany not liable. Turk v. Newark Fire Ins. Co. (U. S.) 

§ 552. MISSTATEMENTS OR OMISSIONS. 
552—Excessive valuation of property destroyed will not defeat recovery unless knowingly, 
intentionally, and fraudulently made. Damico v. Fireman’s Fund Ins. Co. (U. S.) 

§ 533. FRAUD OR FALSE SWEARING. 

(1). In general. 

553(1)—To avoid policy, false swearing in statement of loss must be to material fact, with 
intent to deceive insurer into paying greater damages. Mere exaggeration of damages in 
statement of loss, through error in computation, not false swearing voiding policy. 
Western Assurance Co. v. Bronstein. CGE cack madats chiens ¥cashacicaaluovemeaesuas 

553(1)—Inaccurate statements by insured as to ownership of property held not to render policy 
void. Plotner v. National Fire Ins. Co. of Hartford, Conn. (Kan. 

553(1)—False representation, to be actionable, must relate to “material” facts. Piaintiff 
entitled to recover on fire policy, unless variance in amount sworn to in proofs of loss and 
amount proven was so substantial Gi to constitute fraud. Wittels Loan & Mercantile 
Co. v. American Cent. Ins. Co. MOLD sic: smaseas 6. 0: 4ched i6sta'o: tates aca: hea Ri ahi thse cag tanked 

553(1)—Misrepresentation, constitute head and false swearing, must qa exaggerate 
value or loss. Wittels Loan & Mercantile Co. v. Liberty Fire Ins. Co. (Mo.) 

§ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OF DEFECTS AND 

OBJECTIONS. 

§ 555. IN GENERAL. 

555—Waiver held not prevented by lack of knowledge of unrelated matters. ne v. 
National Fire Ins. Co. of Hartford. (Mo.) 

§ 556. —— POWERS OF OFFICERS OR AGENTS. 


556(2)—Waiver by agent of conditions in policy within apparent authority. Hubbard v. 
Hartford Fire Ins. Co. 


( Wash.) 
§ 558. IMPLIED WAIVER iN GENERAL. 
(1). Acts and conduct in general. 
558(1) Rule as to waiver or estoppel by conduct of insurer stated; claim for benefits due for 
disability held to have expired. Penn Mutual Life Ins. Co. v. Milton. (Ga.) 
5660) as to making proof of loss held waived. Campbell v. National Fire Ins. 
f Hartford. (Mo.) 
558(1)-—Delay in presenting notice of proof of loss waived by failure to make 


tion unless time for suit on policy has expired. Krause v. Insurance 
America. (Mont.) 


(6). Recognition of liability. 
558(6)—Insurer waived any question of form of proof of death by passing on claim and 
offering payment as for suicide. New York Life Ins. Co. v. Turner. (Ala.) 
558(6)—Insurer’s recognition of liability on policy held waiver of notice of confiscation and 


proof of confiscation and proof of loss. Midland Motor Co. v. Norwich Union Fire Ins. 
Co., Ltd. (Mont. 


) 
§ 559. ——DENIAL OF LIABILITY. 
(1) Insurance of property 
559(1)—Furnishing proof of loss within required time held waived by denial of liability 
within such time. De Noya v. Fidelity Phoenix Ins. Co. (Okla.) 
(2). Life, accident and liability insurance. 
559(2)—Insurer denying liability excused beneficiaries from making proof. Equitable Life 
Assur. Soc. of the United States v, Campbell et al. (Ind.) 
559(2)—Insurer’s letter held waiver of notice of proof of claim under policy. 
Central Business Men’s Assn. (Minn.).........cseeeees ‘ 


prompt objec- 
of North 


XV. Adjustment of Loss. 


§ 565. POWERS AND PROCEEDINGS OF ADJUSTERS. 

565—Insurer held estopped from ae authority of certain person to represent it in ad- 
justing loss. Germania Fire Ins. Co. v. Fort Worth Grain & Elevator Co. (Tex.) 345 

§ 567. EFFECT OF PROVISIONS OF POLICY FOR APPRAISAL OR ARBITRATION. 

567—Appraisal clause does not become operative except on disagreement as to amount of loss. 
Campbell v. National Fire Ins. Co. of Hartford. (Mo.) 


1187 
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§ 569. AGREEMENT FOR APPRAISALS OR ARBITRATION. 
569—Arbitration agreement, attempting to change measure of recovery for et loss 
a 


fixed by statute, ineffective. Columbia Real Estate & Trust Co. v. Royal Exchange 
IM, IRE «Moe Bo: 5 sae ce easctagenrt a 4 618d eaten aD ek moda S “Gcpie sta eatin oa 6 AL re 


§ 574. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 
(5). Effect of award in general. 
$74(5)—Under simple or short form of loss payable clause, mortgagee bound by appraisal 
pursuant to terms of policy.. Where policy provides method for determining loss, holder 
of policy, as collateral security or under assignment has e higher rights than insured. 
Orenstein v. New Jersey Ins. Co. of Newark, N. J. (S. 
574(5)—Insurers of barge sunk by ~-, of common owner Oi through participation of 
counsel, to have been parties to arbitration os sister ship clause in ship’s policies. 
Marine Ins. Co. et al. v. McLanahan et al. (U. S.) 
(7). Actions. 
574(7)—Petition, seeking to set aside appraisement of loss and to recover on policy, held 
not subject to general demurrer for failure to allege ownership of insurable inteerst; 
overruling demurrer or. objection to introduction of evidence because of absence of 
allegation of ownership in property held not error. Submitting fairness of appraise- 
ment of fire loss to jury held not error under pleadings and proof. Instruction that 
jury could not disregard appraisement of damages, except after finding that it was 
unfairly or fraudulently made, held not error. Camden Fire Ins. Ass’n v. Walker 
ae GRID aia ts Dave degsanicn © Store ncels wield bens iiies, Biailver ca a 6 cau ik ak Sh ata Riss Se EB oS 


§ 576. ESTOPPEL OR WAIVER AS TO ADJUSTMENT OR ARBITRATION. 
(2). By denial of liability. 
576(2)—Provision of fire insurance policy for appraisement of loss held waived by denial of 
liability by insurer prior to demand for appraisement. Concordia Fire Ins. Co. of 
Milwaukee v. Barkett et al. (Okla.) 
(3). As to defects and objections. 
576(3)—Insurer, refusing to submit disagreement as to loss to appraisers, held to have 
waived conditions of policy. Insurer who, after sale of portion of stock damaged by 
smoke, submitted loss to arbitration waives conditions to take property at appraised value 
and is estopped to complain. of award because of irregularity in procedure. Marblestone 
Co. v. Phoenix Assurance Co. (Minn.) 
$ 579. SETTLEMENT BETWEEN PARTIES. 
579—Insurer’s disclaimer of liability held to dispense with refund or tender as condition to 
rescinding settlement and suing on policy. Provident Life & Accident of LeaSURIP ate 
Te Oe Us RII) doi odin hacines cab bsmeneee cae ose Chae tea ee 
579—Settlement of liability on insurance policy not induced by fraud. Mutual Aid “Union v. 
Whedbee. (Ark.) 


XVI. Right to Proceeds. 


§ 580. wien! TA eee TO OWNER OF PROPERTY OR INTEREST INSURED. 
a2, n genera 
580(1)—Act conferring on railroad benefit of insurance on property destroyed by fires so 
construed as not to be repugnant to policy, requiring assignment to insurer on payment 
of amount due. Boston & M. R. R. v. Hartford Fire Ins. Co. (Mass.) 528 
580(1)—Payment of consideration for property does iot confer equitable ownership within 
standard policy. Macomber v. Mineapolis Fire & Marine Ins. rc COP kevin code 822 
(2). Propérty subject to mortgage or other lien. 
580(2)—Mortgagee held entitled to receive from mortgagor sum recovered on insurance 
policy. Baughman et al. v. Niagara Fire Ins. Co. (Minmn.)........cccccccecceccccess 806 


§ 582. POLICY FOR BENEFIT OF PARTIES INTERESTED IN PROPERTY INSURED. 

582—Vendor may recover all proceeds of policy payable to vendor and vendee as their in- 
terests appear and apply money on indebtedness of vendee if amount of loss is less than 

not urchase price. Kierce v. Lumbermen’s Ins. Co. of Phila. (Minn.) 

584. “AFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 


; 585. s ERSONS DESIGNATED IN GENERAL. 
(1). In general. 
585(1)—Insured may designate beneficiaries in policy, and they are entitled to its proceeds. 
Thompson et al. v. Latimer. (Ky.) 
(6) Beneficiary paying premiums. 
585(6)—Payment of premiums by beneficiary insufficient to confer lien on proceeds of 
policy. Wentworth v. Equitable Life Assur. Soc. et al. (Utah) 
586. ——VESTED INTEREST OF BENEFICIARY 
586—Wife held to have no vested interest as beneficiary, where policy authorized change, 
Hooton v. Hooton. (Mich.)...........seccssecrsscovscccecrecscveccseccscceceseeses 
586—Beneficiary requires no vested interest where right to change beneficiary is ” reserved. 
Hubbard v. Kies (Mo.).........--200- PPO Ty TD PE Pe eee 480 
586—Where right to change reserved, beneficiary’s rights are dependent upon the will of 
the insured. Wentworth v. Equitable Life Assur. Soc. et al. (Utah) 
§ 587. —— CHANGE OF BENEFICIARY. 
587—Applic ation of insured held sufficient to effect change of beneficiary. Wentworth v. 
Equitable Life Assur. Soc. et al. (Utah) 
§ 590. RIGHTS OF CREDITORS. 
590—Proceeds of life insurance policy, in which testator’s children were designated bene- 
ficiaries, not liable for any debt due by his estate. (Thompson et al. v. Latimer. (Ky.).. 769 
§ 591%. INDEMNITY INSURANCE. 
5914—E mployee has no right of action upon employer’s liability indemnity policy. Hinnan 
v. Charles B. Hurst’ Co. (Ill , 
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591%—Adjudication of insured’s “insolvency”? or “bankruptcy” held not necessary to re- 
covery from insurer. Return of nulla bona to writ of execution insufficient to establish 
insured’s insolvency or bankruptcy. United States Fidelity & Casualty Co. v. Williams. 
(Md.) 


§ 593. ASSIGNEE OF POLICY BEFORE LOSS. 
a 


. In general. 

593(1)—Neither assignor of insurance policies nor his creditors could hold insurer liable on 
policies. Statute relating to transfer of fire insurance policies by operation of law held 
inapplicable to assigned policy. First National Bank of Dublin v. Colonial Fire Under- 
writers Ins. Co. (Ga.) 

593(1)—Party transferring partnership interest before filing of suit partner not entitled to 
part of judgment recovered. Germania Fire Ins. Co. v. Fort Worth Grain & Elevator 
Co. (Tex.) 


XVII. Payment or Discharge, Contribution, and Subrogation. 


§ 595. ELECTION TO REBUILD OR REPLACE PROPERTY. 


595—Insurer held to have waived right to rebuild damaged premises. Chauvin v. Superior 
Fire Ins. Co. (a.) 


§ 598. INTEREST ON AMOUNT OF LOSS. 

598—Indemnity insurer’s liability on judgment against insured limited to amount stated in 
bond, with aeneer thereon from date of judgment. Devlin v. New York Mutual Casualty 
Taxicab Co. (N. Y.) eeesevdecvcee 

598—Allowing interest on money due under fire insurance policies at 6 per cent., 
proper. Alliance Ins. Co. v. Continental Gin Co. et al. (Tex.) 

598—Interest not recoverable by insured making no proof of loss as required by er 
Hartford Fire Ins. Co. v. Owens. (Texas) 

598—Beneficiary under insurance policy held entitled to interest to date of judgment. 
man v. Iowa State Traveling Men’s Assn. (U. S. 

598—Interest runs from date of fire, where insurer denies liability (Wisc.)....... 

§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 

602—Insared entitled to recover reasonable expenses and attorney’s fees, where insurer 
repudiated liability without reason. Watson et al. v. Ocean Accident & Guarantee 
Copsepation.,. Rambo... GRRUED igo skcadc tncvensdssasudcaeyn cheb epeneepedaeeieneede 

602—Statutory penalty and_ fees aoply only to fire loss in tire marine insurance. Pennsyl- 
vania Fire Ins. Co. v. Johnson. (Arizona) 

602—Imposition of penalty for vexatious refusal to pay loss held unwarranted. Campbell v. 
National Fire Ins. Co. of Hartford. (Mo.) 

602—Beneficiary held entitled to recover principal sum of life policy statutory damages. 
Myers v. Jefferson Standard Life Ins. Co. (Tex.) eevee 

602—Statutory damages and attorney’s fees not recoverable for delay in paying loss under 
automobile theft policy. Webber v. Fidelity Lloyds of America. 

§ 603. RELEASE OR DISCHARGE FROM LIABILITY. 

603—Contract of shipper relieving carrier from liability, contrary to insurance effected by 


seer. voids insurance and gives carrier no right of action as to insurance. Hartf _ 
Pine 16. Ce Fs Ce. SUR nates cds s46e es ckeens Joamene vad sae Oem one samen gs ° 

§ 605. SUBROGATION OF INSURER. 

§ 606. —— ON PAYMENT OF LOSS IN GENERAL. 

(1) In general. 

606(1)—Insurer in case of loss of mortgaged property not subrogated to rights of mortgagee 
against mortgagor. Commercial Credit Co. y. Eisenhouer (Ariz.) 

606(1)—Right of insurer by subrogation or assignment, in absence of contract, stated. 
contract by carrier with shipper that insurance effected by latter shall inure to carriers 
benefit, insurer paying loss, is without right by —— ation or assignment. Insurer hela 
entitled to recover against carrier ——- ~— ipper for benefit of insurance on 
goods. Hartford Fire Ins. Co. v. Payne. nadetts 

606(1)—When railroad liable for fire communicated by its engines, “insurer. has no “right to 
subrogate to rights of insured. Boston & M. R. R. v. Hartford Fire Ins. Co. (Mass.). 

606(1)—Insurer, insuring = glass window of leased premises with tenant upon payment 
of damage thereto, held not subrogated to right of tenant as against landlord who might 
have been liable to tenant for such ag under lease. Plate Glass Underwriters’ Mut. 
Ins. Co. v. Ridgwood Realty Co. (Mo.) 

606(1)—Rights of insurer as subrogee beyond cancellation by insured. Insurer entitled to 
enforce action as subrogee in its own name. Ocean Accident & Guarantee Corp., Ltd., v. 
Hooker Electro-Chemical Co. (N. Y.) 

606(1)—Insurer subrogated to recovery by property owner for negligent burning of insured 
property to amount of insurance paid. Williams & Miller Gin. Co. v. Baker Cotton Oil 
Co. (Okla.) 

(3). Subrogation under marine policies. 

606(3)—Sister ship provision of policy held to give ship sunk or its underwriters no claim 
against underwriters of colliding ship. No right of subrogation in underwriters of ship 
sunk by ship of common owner. Marine Ins. Co., Ltd., et al. v. McLanahan et al. 


U 
. Subrogation under guaranty and indemnity policies. 

606(5)—Insurer paying claims against insured for damages entitled to be subrogated to in- 
sured’s rights against wrongdoer. Defendant’s settlement regarded as made subject to 
rights of insurer by way of subrogation. Defendant’s settlement with insured’s trustee 
in bankruptcy held not to destroy insurer’s cause of action against defendant. Insurer 
held subrogated to rights of claimants, and hence not affected by settlement between de- 
fendant and insured’s trustee in bankruptc ‘Insurer held entitled to recover of de- 
fendant only on claims which it had satistied. — Accident & Guarantee Corp., Ltd., 
v. Hooker Electro-Chemical Co. (N 
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§ 607. ——UNDER ASSIGNMENT OF RIGHTS OF INSURED. 

607—Mortgagor after transfer had insurable interest; insurer’s payment to mortgagee held 
to have been payment on policy to insured, which latter could assert as payment of debt 
when sued thereon by insurer, Pike v, American Alliance Ins. Co. (Ga.).......... 

607—Right of insurer by subrogation or assignment, in absence of contract, stated. On -_ 
tract by carrier with shipper that insurance effected by latter shall inure ‘to carriers benefi 
insurer paying loss, is without right by subrogation or assignment. Insurer held cotttied 


to receive against carrier contract with shipper for benefit of insurance on goods. Hart- 
ford Fire Ins. Co. v. Payne. (Ia.) 


XVIII. Actions on Policies. 


§ 608. NATURE AND FORM OF REMEDY. 


608—Insurer under blanket fire policy held not entitled to accounting by companies wn 
issued specific policies. Wolf v. Hartford Fire Ins. Co. (Mo.) 
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232 


vases Dike ae er 90 
$ 611. GROUNDS OF ACTION. 
611—Railroad’s right of action against insurer under statute becomes fixed, subject only to 
ordinary defenses open between insured and insurer. Boston & M. R. R. v. Hartford 
ee Se WR pais a' os wea deees sanenes caceWere se eakess 64 bine taed en bean lanina ie Oe 
§ 612. CONDITIONS PRECEDENT IN GENERAL. 
1). In general. 
612(1)—Insurer’s disclaimer of liability held to dispense with refund or tender as condition 
to rescinding settlement and suing on policy. Provident Life & Accident, Chattanooga, 
Tenn. GOREN: nc pas Seb eARn debe SAO As EON 6W ass COCs CONES seed Sibalees on wivevece Sen 
(2) Notice and proof of loss. 
612(2)—Failure to give timely notice and proof merely postpones bringing of suit when 
not expressly made ground of forfeiture. Insured’s failure to give immediate notice 
held not to bar recovery, where not made express ground of forfeiture. Watson 
et al. v. Ocean Accident & Guarantee Corporation, Limited. (Ariz.)............... 1127 
612(2)—-Failure to give immediate notice not ground of forfeiture clause requiring immediate 
written notice of injury to and suit by, employee not condition precedent but cannot be 
ignored. Home Life Acci. Co. v. Beckner. (Ark.)......ccccccccccccscecesscce 455 
612(2)— Making proof of loss held condition precedent to recovery on accident policy. * Feder 
ee ee 5 rarer ee ene are ee 371 
612(2)—Proof of loss held condition precedent to recovery when policy provides for forfeiture. 
Bisndiserd: v... Aaserinan: Tab. CO. ERG? oss nin c0tetseusccetesesds sb ede bwnwes devi ces eve 572 
(3). Submission to appraisal and arbitration. 
612(3)—Insured making bona fide attempt to carry out appraisement provision may bring 
action on failure of appraisers to agree. Chauvin v. Superior Fire Ins. Co. (Pa.)...... 669 
612(3)—Appraisal condition precedent to bringing of suit unless waived or modified by sub- 
sequent mutual agreement. Offutt v. National Fire Ins. Co. of Hartford, Conn. (Mo.).. 865 
612(3)—Recovery of automobile theft insurance policy held not defeated by absence of 
request for arbitration. Campbell v. National Fire Ins. Co. of Hartford. (Mo.)...... 142 
§ 614. DEFENSES. 
1 —— IN GENERAL. 
615—Fact that insurer tendered insured amount due on policy of condition of assignment of 
policv by insured held not defense in suit by railroad on assigned policy. Boston & 
oe Re Hartford Fire Ine. Co. (Mases.)....-ccscosesccsccccccestosscnccesceccecs 528 
615—Tender held not a “deposit in court’? which statute requires of insurer before defense of 
misrepresentations can be set up. Mannion v. John Hancock Mutual Life Ins. Co. 
of. Raton: Diet. CIRO 6 ons v0 nksc Fh deen cadbaceatauseawnes 6) skdaesees «abkeee eee 7275 
§ 616%. CONCLUSIVENESS OF ADJUDICATION IN ACTION AGAINST INSURED. 
616%4—Where ground on which verdict based not shown, no inquiry can be’ made in sub- 
sequent action. Burden on insurer to show injured minor employee hired contrary to 
statute within exemption from liability. Fidelity & Casualty Co. of New York v. Stewart 
es Oe Pe ee ee ee Pe ee ere 599 
616%4—Judgment against party secondarily liable conclusive on one primarily responsible, if 
not in pari delicto. United States Fidelity & Guaranty Co. v. Williams. (Md.)........ 689 
616%— on against Taxicab Co. held enforceable against insurer, though insurer de- 
faulted. Devlin v. New York Mutual Casualty Taxicab Co. (N. Y.).......ccccceccccecs 578 
$ 620. LIMITATIONS BY PROVISIONS OF POLICY 
§ 622. —— TIME WITHIN WHICH ACTION MUST BE BROUGHT. 
(3). Computation of period of limitations. 
622(3)—Action on fire policy held not barred by limitations in policy. Camden Fire Ins. 
ie ae) ee ae RD 2 8 Sink ak oh ek See a8 eg Ore tR NS eles Mewes ck cal Caner eee 988 
(5). Commencement of action. 
622(5)—-Action after lapse of 12-month period barred, although suit was renewal of previous 
timely action, and om within six months after non-suit thereon. Woodall v. Hartford 
ee Sk: LS nde tab Gunes sana chek abe ea es See es NTO R RN eee ROOM Me ce da bee ON 648 
§ 623. ——WAIVER oF LIMITATION. 
(4). Denial of liability. 
623(4)—Action on accident insurance policy not prematurely instituted where insurer = 
claimed all liability. McKeon v. National Casualty Co. (Mo.).....cc.ccccceccces see CO 
§ 624. PARTIES. 
(1). Parties plaintiff in general. 
624(1)—Suit must be brought in name of beneficial owner. Union Ins. Soc. of Canton, Ltd., 
VOI. COUR is ond a nc Rs ciclels eae nme ke nes oop ak we aia s eae Cale ber uaeee Seknses 400 


(2). Persons to whom policy is payable. 
624(2)— Persons to whom insurance policy is payable must be joined as parties in action 


at law. Security Ins. Co. v. Superior Court of California in and for Marin County 
et al. (Calif.) 
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(5). Necessary and proper parties. 
624(5)—Building contractor held not necessary or proper party to action on parol builder’s 
S.) 


risk insurance policy. Hartford Fire Ins. Co. v. Tatum. 
§ 625. PROCESS. 
§ 627. —— AGAINST FOREIGN INSURANCE COMPANIES. 
(2) Service on insurance commissioner or other official. 
627(2)—Acceptance, by insurance commission, of service of original writ after return day 


held sufficient to bring oa insurance company into court. Coyle v. Interstate Busi- 
ness Men’s Acc. Assn. of Des Moines, Ia. (Pa.) 
§ 628. DECLARATION, COMPLAINT OR PETITION. 
§ 629. —— FORM AND REQUISITES IN GENERAL. 
(1) In general. 
629(1)—Complaint held not demurrable for failure to allege whether insurer was a corpora- 
tion or partnershi Allegation held to show that plaintiffs were beneficial owners of 
policy sued on. inion Ins. Soc. of Canton, Ltd., VT; sees. CRMs. cacerenacunceca 
629(1)—Petition held to plead ratification of agent’s unauthorized delivery of "policy; demurrer 
to allegations and prayers for damages and attorney’s fees held properly overruled in view 
of sufficiency of petition to show right to recover on policy. Penn Mutual Life Ins. Co. 
G. TEE COs Secccc nicks} cnces ani aramenane « (enhanced tase saeeanaeee eT 
629(1)—Petition for payments for total permanent disability held insufficient; averment that 
laintiff furatshed proof of disability as required by policy held mere conclusion. Penn 
utual Life Ins. Co. v. Milton. (Ga.) 
629(1)—Demurrer of item of petition for loss of cases containing whiskey should have 
been sustained. National Fire Ins. Co. v. Edgewood Co. (Ky. 
629(1)—Pleading, alleging insurance contract and compliance with its terms, held to allege 
cause of action. Germania Fire Ins. Co. v. Fort Worth Grain & Elevator Co. (Tex.).. 
629(1)—Complaint by obligee on bond to protect purchaser of notes secured by conditional 
sale agreement held not to state cause of action. Harry M. Lasker, Inc. v. National 
Surety Co. (U. S.) 
$ 634. PERFORMANCE OR WAIVER OF CONDITIONS. 
(1) «In general. 
634(1)—Petition held to plead ratification of agent’s unauthorized delivery of oplicy; demurrer 
to allegations and prayers for damages and attorney’s fees hedl properly overruled in view 
of sufficiency of petitions to show right to recover on policy. Penn Mutual Life Ins. Co. 
ee Se re ee hr re ° : 
(2). Conditions as to notice and proof of loss. 
634(2)—Complaint alleging waiver of notice of loss held sufficient. Ceylon Farmers’ Elevator 
Co. v. Fidelity & Deposit Co. of Baltimore, Md. (Minn.) 
635. LOSS ‘AND CAUSE THEREOF 
635—Complaint held to sufficiently allege that use of infected instrument by barber resulted 
in death of insured. James v. State Life Ins. Co. (Ind.) 
639. ANTICIPATING DEFENSES 
639—Insured should not be compelled to anticipate defenses of fraudulent misrepresentation 
or concealment of facts material to risk. Walker v. Fireman’s Fund Ins. Co. (Ore.).... 
§ 640. —_ pneu OR AFFIDAVIT OF DEFENSE. 
(1). n genera 
640(1)—Under blanket fire policy insurer held not entitled to claim payment of losses to live 
stock exchange for other owners covered plaintiff’s loss. 
640(1)—Neither compromise nor accord and satisfaction pleaded by, affidavit of defense in 
action on insurance policy. Turk v. Newark Fire Ins. Co. (U. 
(4.) Notice and proof of loss. 
640(4)—Defense predicated on failure to furnish proof in form stipulated in policy must be 
by special plea. New York Life Ins. Co. v. Turner. a.) 
§ 641. REPLICATION OR REPLY AND SUBSEQUENT PLEADINGS. 
(2). Estoppel and waiver. 
641 (ian in replication held sufficient to show fraud of insurer in securing release 
from insured. Provident Life & Accident Ins. of Chattanooga, Tenn., v. Priest. (Ala.) 
641(2)—Pleading of acquisition of knowledge by agent insufficient to show insurer charged 
with notice. Turk v. Newark Fire Ins. Co. (U. S.) 
§ 642. DEMURRER. 
642.—Petition, not begun within 12-month period provided in policy, dismissed on general 
demurrer. Woodall v. Hartford Fire Ins. Co. (Ga.) 
§ 645. ISSUES, PROOFS AND VARIANCE. 
(2). Matters to be proved. 
645(2)—Allegations and proof necessary to recovery under alternative provision of combina- 
tion life and accident policy stated. Sanders v. Jefferson Standard Life Ins. Co. (Miss.) 
645(2)—Forfeiture matter to be pleaded and proved. Germania Fire Ins. Co. v. Fort Worth 
Grain & Elevator Co. (Tex.)............. see eeccecceesccecces OS Pe Perri ry rere 
(3). Evidence admissible under pleadings. ; 
645(3)—Proof of waiver of conditions may be made under general allegation of perform- 
ance of conditions of insurance contract. Equitable Life Assur. Soc. of the nited 
Gentes vw; Camneibell et: ah CHOC o ocsckcic'e tales s cbc cece Wee ul ecasiwcdetecsaceuaas 
645(3)—Proof of plaintiffs’ “fire record” with other insurance companies held properly re- 
jected. Union Ins. Soc. of Canton, Ltd., v. Sudduth. (Ala.) 
645(3)—Insured must plead waiver of delay’ in presenting notice or proof of loss. Krause v. 
{Insurance Company of North America. (Mont.)...-...+sseeseseesesenssceeeeeceesens 
645(3)—Evidence casting suspicion on insured as to origin of fire not admissible under plead- 
ings. Evidence that coverage slips were made out by insurer’s agent admissible under 
denial. Evidence that misstatements in proof of less were made with consent and knowl- 
edge of insurer incompetent where not pleaded. Walker v. Fireman’s Fund Ins. Co. Ore.) 
645(3)—Evidence held properly excluded not applicable to issues. Continental Casualty Co. v. 
Agee. (U. S.) 
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645(3)—Evidence as to defendant’s offer to insure held 
in action for parol policy. Hartford Fire Ins. Co. vy. 
- Mariance. 
645(5)—Proof_of waiver not sufficient when furnishing of proofs of loss alleged. Feder v. 
Midland Casualty Co. (IIl.) 371 
645(5)—Proof showing cars insured to have been different’ yeas model than alleged held’ not 
material variance. Walker v. Fireman’s Fund Ins. Co. (Ore.).......... 154 
645(5)—Fatal variance held not to exist between allegations and proof as to partnership 
interest of person to whom partner’s interest was transferred. Germania Fire oy Co. v. 
Fort Worth Grain & Elevator Co. (Tex.) 346 
§ 646. ree eee AND BURDEN OF PROOF. 
. In genera 
646(1)—Local agent not assumed to be working on commission rather than salary. Walker v. 
Fireman’s Fund Ins. Co. (Ore.) mavane: aan 
(2). Avoidance and forfeiture.—Insurance of property. 
ea on insurer to establish defense that insured has not qa with war- 
nty. Germania Fire Ins. Co. v. Fort Worth Grain & Elevator Co. (Tex.) 1003 
646(2)—Showing of non-compliance by insured, with forfeiture clauses, held prerequisite to 
insurer’s right to assert forfeiture. Germania Fire Ins. Co. v. Fort orth Grain & 
Elevator Co. (Tex.) . 345 
646(2)—Burden of proving waiver of iron-safe clause, or that there was a substantial - com: 
pliance therewith, rests on plaintiff. Cooper v. Providence Washington Ins. Co. (W. Va.) 352 
(4). Payment of premiums. 
646(4)—Insurer has burden of proving non-payment of any premium after the first. 
Burden on defendant to establish affirmative defense that second annual premium of 
life insurance policy had not been paid. Equitable Life Assur. Soc. of the nited 
a 0 os URLS ILE oct Aon oo gneckie nea dw aM ae LE a eM a 945 
646(4)—Burden on plaintiff to prove liability of insurer to insure codefendant at time of 
accident. Bell v. Weiner et al. (R. [.) 
(5)—Estoppel and waiver as to avoidance or forfeiture. 
646(5)—Plaintiffs had burden of showing waiver of provision in life insurance policy. 
Equitable Life Assur. Soc. of the United States v. Campbell et al. (Ind. 
646(6)—Burden was on beneficiary to show death occlrred within terms of policy. Silva v. 
Fidelity & Casualty Co. of New York (Mass.)..........ccsccesccesccccscsecsccseces 55 
646(5)—Duty and knowledge of adjuster held to raise no precemetion of further knowledge. 
No presumption of adjuster’s knowledge of violations of policy from his not testifying to 
ignorance. German Alliance Ins. Co. vy. Fort Worth Grain & Elevator Co. cease ». one 
646(5)—Plaintiff failing to comply with iron-safe clause, ee to show waiver by d 
fendant of preservation of records. Cooper v. Providence Washingtov Ins Co. (W. Va.) 352 
(6). Rick and cause of loss in general. 
646(6)—Burden of proof on plaintiff to show injuries were within provisions of policy. Insured 
held not to have discharged burden of proving injuries within policy. ichener v. 
Fidelity & Casualty Co. of New York.  (Ia.) 
646(6)—One suing on insurance policy on life of one presumed dead must = ve insured died 
rior to due date of next premium. Mutual Life Ins. Co. of New York v. a 
rust Co. (Ky.) 
646(6)—Burden on plaintiff to show accident and that it was proximate cause of death. 
Beckerleg v. Locomotive Engineers’ Mut. Life & Accident Ins. Ass’n. (Mo.)........ 1025 
(7). Suicide. 
646(7)—Suicide never presumed to defeat action on life insurance policy. Metropolitan ~_ 
Ins. Co. v. Plunkett. (Okla.) 
646(7)—Presumption against suicide overcome by circumstantial evidence only if such as” 
to negative every reasonable inference of accidental death. Carter v. Standard Acc. 
Ins. Co. (Utah) 
(8). Extent of loss and liability of insurer. 
646(8)—Burden on insurer to prove depreciation of real property at time of fire, while burden 
on insured when ae property involved. Offutt v. National Fire Ins. Co. of Hart- 
ford, Conn. (Mo.) 
646(8)—Burden is on insurer to prove depreciation of real property at time of fire. 
is on insured to show value of personal property at time of destruction. State ex rel 
North British & Mercantile Ins. Co. (Mo.) Si =. cane 
(9). Notice and proof of loss. 
646(9)—Burden on beneficiary of accident policy to prove that notice and proof of loss were 
given company. Feder v. Midland Casualty Co. ll.) 


§ 647. ADMISSIBILITY OF EVIDENCE. 
§ 648. —— IN GENERAL. 
(1) In general. 
eee between insurer and insurance commissioner held not binding on 
insure'? custom not part of contract by implication where inconsistent with express pro- 
visions. Penn Mutual Life Ins. Co. v. Blount (Ga.)...-.cccecccccccccccccccesevccces 


§ 651. —— POLICY OR OTHER CONTRACT. 
(2). Making and completion - contract. 
651(2).—Proof of custom of local agent to keep possession of policies held admissible in action 
on parol policy. Hartford Fire Ins. Co. v. Tatu. S.) 
§ 654%. —— PAYMENT OF PREMIUMS. 
654 1%4—Testimony tending to, contradict alleged payments of premium by anticipation et 
arrangement with insurer”s agent admissible. Daley v. Metropolitan Life Ins. Co. (N.H.) 37 
§ 655. FRAUD OR MISREPRESENTATION. 
(1). Insurance of property. 
655(1)—Cemnentia of sale held admissible under pleas that representations _ trucks were 
new were false. Union Ins. Soc. of Canton, Ltd., v. Sudduth. (Ala.).. cocvoccesecee GOB 
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(3). Guaranty and indemnity insurance. 
655(3)—Under evidence held certificate of life insurance in mutual company was forfeited be 
failure to pay assessments. Home Mut. Life Assn. v. Swagerty. (Ark.) 
655(3)—Evidence of insured’s failure to assist insurer in defending suit held inadmissible in 
action against insurer for aa of judgment recovered. nited States Fidelity & 
Guaranty Co. v. Williams. (Md. 


§ 659. = “ss OF OR pone TO PERSON INSURED AND CAUSE THEREOF. 
(2). uicide. 
659(2)—City medical examiner’s certificate of death by suicide held admissible in action on 
life Insurance policy. Branford Trust Co. v. Prudential Ins. Co. of America. (Conn.).. 623 


§ 655. FRAUD OR MISREPRESENTATION. 
(2) Life and accident insurance. 

655(2)—Exclusion of agent’s testimony as to representations by insured held not error. Hem- 
mings v. Home Mut. Ins. Assn. of Iowa (Ia.) 512 

§ 659. or oe a4 OR INJURY TO PERSON INSURED AND CAUSE THEREOF. 

1 n genera 

659(1)—Death certificate held permissible and pei, § facie evidence of cause of death. Silva 
v. Fidelity & Casualty Ins. Co. of New York (Mass.) 550 

659(1)—Admission in evidence of divorce petition as to insured’s reputation held erroneous, 
where reputation not in issue. Admission of evidence as to insured’s bad reputation held 
erroneous where reputation was not in issue. Admission in evidence of divorce petition 
aoe ene ow reputation held erroneous.. McKeon v. National Casualty Co. (Mo.) 383 

(2). uicide 

659(2)—Letters threatening suicide held admissible; whether absent person writing letter 
stating intention to commit suicide actually did so, and whether letter correctly stated his 
intention, for jury. Mutual Life Ins. Co. of New York v. Louisville Trust Co. (Ky.).... 21 
60. —— VALUATION OF PROPERTY. 

660—Testimony of wife of insured as to value of merchandise destroyed held admissible. 
Mutual Fire Ins. Co. of Montgomery County v. Owen (Md.)........ccceccccceeccees 

§ 661. AMOUNT OF LOSS. 

661—Testimony as to condition of automobile after alleged accidental collision properly ad- 
mitted. Yorkshire Ins. Co. v. Bunch-Morrow Motor Co. (Ala.) 

§ 661. Letters written to insured ordering removal of building damaged by fire held properly 
admitted. Chauvin v. Superior Fire Ins. Co. (Pa.) 

§ 662. NOTICE AND PROOF AND ADJUSTMENT OF LOSS. 

(1). In general. 

662(1)—Admission as evidence of notice of death of claimant’s statements held not objection- 
able, as being only part of proof of death. New York Life Ins. Co. v. Turner. (Ala.).. 

662(1)—Proofs of loss admissible to show false proofs of plaintiffs, although not signed by 
plaintiffs. Union Ins. Soc. of Canton, Ltd., v. Sudduth. (Ala.) 

662(1)—Evidence of beneficiary’s physical and mental incapacity at time of autopsy of insured 
held relevant. Evidence of beneficiary’s lack of knowledge of existence of policy until 
after burial of insured held relevant to rebut any presumption of bad faith as to autopsy. 
International Travelers’ Assn. v. Melaun. (Tex.) 

(2). Arbitration and appraisal. 

662(2)—Damage to wr + car pepesty shown, where fact of award was disputed. Maryland 
Motor Car Ins. Co. v. Newell Contracting Co. (Ark.)...... 64 0 beceneednenes aesenee eee 

§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 

(1). In general. 

665(1)—Plaintiffs required to prove all material allegations of complaint to recover on 
ee poley. Equitable Life Assur. Soc. of the United States v. Campbell 
et a (In 

665(1)—Evidence held not to warrant award for vexatious refusal to pay. 

John Hancock Mutual Life Ins. Co. of Boston, Mass. (Mo.) 

665(1)—Evidence held to show waiver of appraisal provision by subsequent agreement. 
Offutt v. National Fire Ins. Co. of Hartford, Conn. (Mo.) 

665(1)—Evidence held sufficient to sustain finding that sale of insured liquor was made or 
attempted to be made before national prohibition act took effect. Kistenmacher v. 
Travelers’ Indemnity Co. (Mo.) 

665(1)—Notice of assessment on each of insured’s policies held shown by evidence. Russell 
vy, Waslasetnn Fite ees Cats (CUP MMI ED) 4 nan 0 ceca scwdsens <daqwacceeces cadaseacmees 

(2). The contract. 

665 (2)—Finding that husband did not make parol assignment of policy to wife before sub- 

stituting parents as beneficiaries sustained. Hooton y. Hooton. (Mich.) 
(3). Avoidance and forfeiture. 

665 (3)—Evidence held to sustain finding that insured was in good health at time of appli- 
cation and payment of first premium. Travelers’ Ins. Co. v. Fletcher American Nat. 
Bank. (Ind.) 

665(3)—Iron safe clause in insurance policy violated. Tedder v. Home Ins. Co. (Ala.).... 

665(3)—Evidence insufficient to show fraud or misrepresentation of insured. Metropolitan 
Late Tos. Ca. 0. See... (CE Pc ckicctncncvecadeud théocscevectpacekscacched acaan 

665(3)—Insurer held under ced not to have borne its burden of eovne policy forfeiture 
of non-occupancy or vacancy clauses. Bonham v. Northwestern t. Ins. Co. (Mich.).. 

665(3)—Evidence held not to show false representations by insured as to model of automobile. 
Offutt v. National Fire Ins. Co. of Hartford, Conn. (Mo.) 

665(3)—Jury’s refusal to believe testimony of witness shown to be of bad reputation and 
automobile thief held insufficient to show passion, prejudice or misconduct. Cambell v. 
National Fire Ins. Co. of Hartford. (Mo.) . 

665(3)—Evidence held to show insured {falsely represented ownership of goods destroyed, 
and policy was therefore void. Columbia Corporation, Inc., v.. Insurance Co. of North 
America. (N. 
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665(3)—Overvaluation of automobiles by owner not necessarily evidence of fraud. Walker 
v. Fireman’s Fund Ins. Co. (Ore.) 

665(3)—Conflicting evidence held to sustain finding that insured paid premium due in cash. 
First Texas Prudential Ins. Co. v. Sorley. (Texas) 

665(3)—Evidence held not to show that insured complied with warranty requiring inventory 
* his —_ of goods. Germania Fire Ins. Co. v. Fort Worth Grain & Elevator 
o. (Tex 

665(3)—Evidence held not to show insured’s bad faith or failure to co-operate with insurer in 
defending action. United States Casualty Co. v. Drew. (U. S.) 

4). Loss and liability of insurer in general. 

665(4)—Evidence in action on fidelity bond of manager of elevator held sufficient to justif 

Ching) Ceylon Farmers’ Elevator Co. v. Fidelity & Deposit Co. fo Baltimore, Md. 
inn 

665(4)—Verdict against insurance company for theft of car held proper. Evidence held 
sufficient to warrant finding that automobile was stolen. Nelson v. National Automobile 
Ins. Co. (Nebr.) 

665(4)—In action to recover on policy for theft of automobile burden is on plaintiff to estab- 
lish by preponderance of evidence that automobile was stolen; evidence held insufficient 
to show that automobile was stolen. American Ins. Co. v. Jueschke. (Okla.) 

665(4)—Proof on issue of insurer’s liability to insured codefendant at time of accident, held 
sufficient to support verdict against it. Bell v. Weiner et al. (R. I.)............0. 873 

665(4)—Finding of jury that plaintiff sustained $1,000 damage by fire to insured property 
held not sustained by the evidence. Northern Assur. Co., Limited, v. Herd. (Tex.).. 1001 

665(4)—Insured’s estimate held sufficient proof of market value of ‘automobile. Hartford 
Fire Ins. Co. v. Owens. (Texas) 881 

(5). Life and_ accident insurance. 

665(5)—Burden held on beneficiary in accident policy to establish prima facie showing of 
death resulting from accidental means. Evidence held not to show death following 
drinking of intoxicating liquor containing fusel oil, resulted from accidental means 
with accident policy. Calkins v, National Travelers’ Benefit Assn. of Des Moines caned 

665(5)—Admission that deceased died from injuries in automobile collision held to justify 
conclusions that such injuries were covered by accident policy, and that death resulted 
therefrom. Jennings v. Travelers’ Equitable Ins. Co. (Minn.)............eeeeeeeeeeee 

665(5)—Rule that large verdict for personal injury may not rest wholly on testimony of sub- 
jective character has little application to suit on insurance policy. Evidence held to 
support finding of disability justifying recovery. Carson v. New York Life Ins. - 

inn 

665(5)—Beneficiary in action on accident policy held to make out a prima facie case. 
v. National Casualty Co. (Mo.) 

665(5)—Evidence held to sustain finding that death of insured was caused solely through injury 
received by violent and external means.. North American Accident Ins. Co. v. Baldwin. 


(Tex.) 

665(5)— Evidence held to support finding of insured’s death from accidental cause. 
national Travelers’ Assn. v. Melaun. (Tex.) 

665(5)—Finding that disability resulted from second accident, sustained under evidence. 
American National Ins. Co. v. Burns. (Texas) 

665(5)—Evidence held to sustain finding insured did not die as result of train wreck, within 
meaning of insurance policy. Speelman v. Iowa State Traveling Men’s Assn. (U. S.). 

665(5)—Verdict for insured under accident policy held against weight of evidence. Oka v. 
United States Fidelity & Guaranty Co. (U. S.) 563 

. Suicide. 

665(6)—Evidence of suicidal death held to require remittitur of amount recovered in excess 
of premiums paid. Brandford Trust Co. v. Prudential Ins. Co. of America. (Conn.).. 623 

665(6)—Suicide is not assumed without clear proof. Silva v. Fidelity & Casualty Co. of 
DOE, SO SOM No 55 55 pk EN 4enRAO ORE RRR Ce ROD EreN Dae r Rew eee eet One E neat 550 

665(6)—Verdict of death by accidental means held sustained vy evidence. Carter v. 
Standard Acc. Ins. Co. J 

(7). Proof and adjustment of loss. 

665(7)—Finding that award was not binding sustained. Maryland Motor Car Ins. 
Newell Contracting Co. (Ark.) 

665(7)—Admission of liability under policy held to amount to construction of provision regard- 
ing notice of claim. Jentz v. National Casualty Co. (N. ) 

(8). Estoppel or waiver. 

665(8)—Evidence held to warrant finding that insurer waived written proof of loss. York- 
shire Ins. Co. v. Bunch-Morrow Motor Co. (Ala. 

665(8)—Promise of adjuster to pay loss not shown. Tedder v. Home Ins. Co. (Ala.)...... 

665(8)—Evidence held to sustain finding that insurer waived forfeiture of policy for non- 
payment of premiums. Toles v. Equitable Life Assur. Soc. of United States (Minn.).. 

665(8)—Finding that itemized statement of loss waived held warranted. Ceylon Farmers’ 
Elevator Co. v. Fidelity & Deposit Co. of Baltimore, Md. (Minn.) inthe een eead a kmad ae 

665(8)—Rule that, when applicant correctly states facts to insurer’s agent, who misstates them 
in ap og insurer is bound, held not to apply. Shaughnessy v. New York Life Ins. 
Co. inn.) 

665 (8)-—Evidence held sufficient to sustain finding of insurer’s waiver of clauses pertaining to 
taking of inventory and keeping of books and invoices. Germania Fire Ins. Co. v. Fort 
Werte eeeeen a OER CRIN So ce cacieinc 10a bu ek nas ss kee Oo cha ag ene shee eee 

665(8)—Evidence that insured’s agent knew that insured did not have fireproof safe held 
sufficient to show waiver of iron safe clause. Detroit Fire & Marine Ins. Co. v. Wright. 
(Texas) 

665(8)—Judgment awarding interest on amount of policy from date of loss affirmed, not- 
withstanding failure to make proof of loss. Hartford Fire Ins. Co. v. Owens. (Texas).. 881 
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§ 666. AMOUNT OF RECOVERY. 
666—Recovery of insured ilmited to amount provided in policy. Mutual Fire Ins. Co. of 
Montgomery County y. Owen (Md.) 
666—Extent of recovery under statute for partial loss by fire stated. At common law, 
insured, in case of partial loss, is entitled to exceed amount of policy. Interest 
on amount of fire loss held recoverable from date 60 days after filing proofs of loss. 
Columbia Real Estate & Trust Co. v. Royal Exchange Assurance. (S. C.).......... 
$ 668. a ae gen FOR JURY. 
(1). In general. 
668(1)—Plaintiff held to have made prima facie case. Mannion v. John Hancock Mutual Life 
Ins. Co. of Boston, Mass. (Mo.) 
Ore of vexatious refusal to pay proper. 
Mo 
668(1)—Whether carrier was private carrier or common carrier within accident policy, held 
question for court, and not question of fact for jury. Chenery v. Employers’ Lia- 
bility — Corp., Ltd. (U. S.) 
2). Agency. 
668(2)—Whether insured clothed broker with authority as agent to waive policy requirement 
for 10 days’ notice of cancellation and empowered him to return policies without notice, 
held for jury. Michelson v. Franklin Fire Ins. Co. of Philadelphia (Mass.) 
668(2)—Evidence as to whether contract of insurance by agent was within scope of authority 
held to present question for jury. Cline v. Fidelity Phenix Fire Ins. Co. (Nebr.) 
668(2)—Evidence of —- authority held sufficient to go to jury. Atlas Assurance Co., 
td., v. The Hub. (Okla.) 
668(2)—Whether certain individual had authority from insurer to represent it in adjusting 
ore _ held for jury. Germania Fire Ins. Co. v. Fort Worth oo . Elevator Co. 
‘ex 
668(2)—Evidence of agency of adjuster for insurance company 
Hubbard v. Hartford Fire Ins. Co. (Wash.) 
(3). The contract in general. 
668(3)—Whether loss of personal property by fire is total is question fee 
disputed. State ex rel North British & Mercantile Ins. Co. v. Cox. 
668(3)—Whether automobile was total loss held, under evidence for Ties 
Ins. Co. of America. (Mo.) 
668(3)—Whether rider represented parties’ intentions or had been nes _ — jury. A. 
Perley Fitch Co. v. Phoenix Ins. Co. (N. H. 
668(3)—Amount of loss for jury, where evidence conflicting. 
Ins. Co. (Pa.) 
(4) Avoidance and forfeiture. 
668(4)—Whether insured sufficiently complied with policy regarding proof of loss held for 
jury. a Fire Ins. Co. of Montgomery County v. Owen ( 
Title or interest in, possession of, or incumbrance on property. 
668(5)—Whather ward repudiated agreement permitting insured to place building on his prop- 
erty, held for jury.—Whether insured truthfully disclosed interest and condition of his 
ol to property held for jury. Mutual Fire Ins. Co. of saan County v. Owen. 


668(5)—Evidence held to make jury question whether insurer was estopped to insist on can- 
cellation of policy for non-payment on due date of extension note. Harvey v. Phila- 
delphia Life Ins. Co. (S. Car.) 

668(5)—Evidence held sufficient to raise question of fact as to insurer’s waiver of breach, if 
any, of autopsy clause of policy. International Travelers’ Assn. v. Melbaun. (Tex.). 

668(5)—Evidence requiring finding that insured was not sole and unconditional owner held 
to warrant directed verdict for defendants. Scheurer et al. v. St. Paul Fire & Marine 
Ins. s (U. S.) 

——-Fraud or misrepresentations in general. 

668(6)—Whether statement that manager of elevator had honestly accounted for property 
was misrepresentation increasing risk of loss held question for jury. Ceylon Farmers’ 
Elevator Co. v. Fidelity & Deposit Co. of Baltimore, Md. (Minn.).............--+-+- 

668(6)—Claim under automobile theft insurance policy for amount in excess of value of new 
car held not to establish attempt fraud, avoiding policy. Campbell v. National Fire Ins. 
Co. of Hartford. (Mo.) 

668(6)—Falsity of representations inducing issuance of ee slips under open policy 
properly submitted. Walker v. Fireman’s Fund Ins. Co. (Ore.) 

668(6)—Insurer held entitled to have jury pass on question whether insured had falsel sworn 
to material fact with intent to deceive. Orenstein v. New Jersey Ins. Co. of Newark, 
Wes ke ar Car.) 

—— Health, condition, or habits of insured. 

668(7) Evidence as to illness of insured at time of taking policy for jury. Life & Casualty 
Co. of Tennessee v. Hendon. (Ky.) 

668(7)—Evidence held to show false statement of applicant as to having consulted physician 
materially affecting risk, entitling insurer to direct verdict. Flikeid v. New York Life 
Bia Ges: CN c4.c axe erates Sena doc bol neda citvislsicnendnn cet nindee beast hens eetane 

668(7)—Whether insured was afflicted with venereal disease when applying for health and acci- 
dent insurance held for jury. Black y. Central Business Men’s Assn. (Minn.) 

668(7)—Whether applicant’s representation as to condition of his health constituted material 
misrepresentation held properly left to jury. Denler v. Continental Casualty Co. (U. S.) 

8 Payment of premiums. 


( 
668(8)—Whether overdue premiums paid before insured’s death for jury. Commonwealth 
Bite Teme Gok: Oe PU ME Sores « Wacsendbans .céc kona neascs sane aes tateauaraay 
(10). Loss and liability of insurer in general. 
668(10)—Evidence of embezzlement by bank cashier held sufficient to go to jury. Farmers’ 
& Merchants’ State Bank of New York, Mills v. National Surety Co. (Minn.).......... 
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(11) Life or accident insurance. 
668(11)—Verdict properly directed for insurer where insured failed to sustain a. 
Michener vy. Fidelity & Casualty Co. of New York. (la.) 
668(11)—Whether insured met his death by accident held for jury. 
dent Ins. Co. v. Braswell. (Ky.) 
668(11)—Whether paralysis with which insured was afflicted was caused solely by gunshot 
wound, held for jury. Black v. Central Business Men’s Assn. (Minn.). 130 
668(11)—Statements against interest in proof of death admissible, but not conclusive and, 
when explanations are given, quetsion is for jury. Nichols v. Supreme Tribe of Ben 
Hur. (Mo.) 
668(11)—Proximate cause of locomgtive engineer’s death was question of fact. Duty of 
ascertaining proximate cause of death is for jury. Proximate cause of insured’s 
death held for jury. Beckerleg v. Locomotive Engineers’ Mut. Life & Accident Ins. 
Ass’n. (Mo.) 
668(11)—Liability of insurer to insured suffering from torticollis held not necessarily con- 
trolled by policy provision regarding chronic diseases, including rheumatism. Jentz v. 
National Casualty Co. (N. D.) 
(12). Suicide. 
668(12)—Question of self-destruction of insured held for jury. New York Life Ins Co. v. 
Turner. (Ala.) 
668(12)—Evidence as to insured’s insanity at time of death held sufficient for jury. Penn 
Mutual Life Ins. Co. v. Roberts. (Ky.) 
668(12)—Letters threatening suicide held admissible; whether absent person. writing letter stating 
intention to commit suicide actually did so, and whether letter correctly stated his in- 
tention, for jury. Mutual Life Ins. Co., of New York v. Louisville Trust Co. (Ky.) 
(14). Notice, proof and adjustment of loss. 
668(14)—Conflicting evidence on issue held to require its submission to jury. Provident Life 
& Accident, Chattanooga, Tenn., v. Priest. (Ala.)..ssvcerccccssccerccccccccccsccccecs 
668(14)—Whether insured’s father acted in beneficiary’s ers in notifying agent of insured’s 
death held for jury. Feder v. Midland Casualty Co. Il.) 
eee > as to compliance with policy in furnishing proofs of loss presents question of 
fact for jury; verdict finding that proof of loss was submitted not set aside if an =. 
petent evidence reasonably tends to support it. Security Ins. Co. v. Baldwin. (Okla.).. 
(15). Estoppel or waiver. 
ene affirmative charge for defendant not error. (Tedder v. Home Ins. Co. 


668(15)—-Where evidence of waiver undisputable, issue is determined as matter - law. I. 
Terry and H. Rosenberg v. American Ins. Co. (Ia.) 74 

668(15)—Evidence of waiver of requirements of policy for jury. Hubbard | v. Hartford” 
a Ns OO 5 5 5a. 569 Re ok ed. oe ee HRGD slau ee ROaie Nam reale ote RON oe 1152 


§ 669. INSTRUCTIONS. 
(2). The contract. 
669(2)—lInstructions that provision of policy as to increased hazard within wry 4 “or 
control held erroneous. Orenstein v. New Jersey Ins. Co. of Newark, N. J. (S. Car.).... 
(7). Health, condition or habits of insured. 
669(7)—Optional with company whether to issue policy to applicant suffering ailment which he 
represents he does not have, and company need not justify refusal. Denler v. Continental 
or Co. (U. S.) 
(10). Risks and cause of loss in general. 
669(10)—Charge that disappearance of earrings was insufficient evidence of theft through 
neneery a rejudicial error. Schultz v. Fidelity & Casualty Co. of New York. (Mo.) 
(12 Extent of loss and liability of insurer. 
669(12)—Testimony of insured that goods had not depreciated held not objectionable as being 
conclusion; instruction held warranted by evidence. Smith v. AZtna Ins. Co. (Mo.).... 
(13). NOTICE, PROOFS, AND ADJUSTMENTS OF LOSS. 
669(13)—Instruction held not erroneous as not requiring jury to find that statements made 
by plaintiff in proofs of loss were made with fraudulent intent. Wittels Loan & Mercan- 
a. Ce. wv, eee Cee Tee Ce Ree. oon ca wea ake bank tusiabcdeencuaeiers 
669(13)—Instructions held erroneous in not requiring jury to find insured materially exag- 
erated value of goods and amount of loss with intent to defraud. Wittels Loan & 
Tierctatile Ce: i Tate Biles: ‘Pies: ! Co.” CROSS eins icici Weep se ntess wer eens tke in etes 
§ 675. COSTS AND ATTORNEY’S FEES. 
675—Allowance of attorney’s fees in suit on Kansas fire policy held proper. Lowry v. Fidelity 
Phenix Fire Ins. Co. (Mo.) 
675—Assured may no recover from casualty assurer fees paid private ar employed 
to assist assurer’s counsel. If casualty assurer protests against appeal, it is not liable 
for attorney fees and cost incident to uch appeal. Boling v. Ahbri = ‘et al. (Okla.).. 1061 


XIX. Reinsurance. 


§ 676. POWER AND RIGHT TO REINSURE RISK. 

676—Insurer could not, without policyholder’s consent, make contract of reinsurance which 
abrogated rights of insured against original insurer. Empire Life Ins. Co. et al. v. 
Landman. (Ala.) 

§ 677. THE CONTRACT IN GENERAL. 
679. —— CONSTRUCTION AND OPERATION. 

679—A third person may sue upon contract made for his benefit, if benefit became part of 
consideration. Liability imposed by contract of reinsurance, sued upon by assured 
be construed subject to exemptions, modifications, and limitations stipulated in it. on- 
tract of insurance accepted by beneficiary is to be liberally construed in favor of assured. 
Empire Life Ing. Co. et al. vy. Landtian. CAIs.) 6 6508 0 Uses eee ee ee ease cue 616 
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§ 684. EXTENT OF LIABILITY OF REINSURER. 

684—Foreign State Insurance Commissioner, liquidating affairs of insurer, could contract 
with reinsurer as to changes in terms of original policies, as merely binding contracting 
parties. (Ala.) 

§ 686. ACTIONS ON CONTRACTS OF REINSURANCE. 

686—Reinsurer, sued on reinsured policy on which assured permitted premiums to lapse, held 
required to plead facts defeating reinsurance contract. Bill against reinsurer to recover 
on policy on which premiums lapsed, but containing automatically non-forfeitable clause, 


held not subject to demurrer. Office of demurrer stated. Empire Life Ins. Co. et al. v. 
Landman. (Ala.) 


XX. Mutual Benefit Insurance. 
(A) CORPORATIONS AND ASSOCIATIONS, 


§ 688. EXEMPTION FROM GENERAL LAW _ REGULATING INSURANCE. 

688—Provision in certificate of Fraternal Benefit Society for twelve monthly payments held 
not to convert certificate into an old line or stipulated premium policy. Fraternal Bene- 
ficiary Society held exe a from general insurance law, though Lodge where insured’s 
application was taken had ceased to hold meetings. State ex rel National Council of 
Ealents and Ladies of Sucurity wv. Alem. CRO is occ ois Sab bac ti cedecddacetacsinzecus 


§ 697. SUPERIOR, SUBORDINATE, AND AFFILIATED BODIES. 

697—Knowledge of local camp or officer imputed to association. 
W. O. W.,  v.Hines. (Tex.) 

(B) THE CONTRACT IN GENERAL. 

§ 711. NATURE OF THE CONTRACT. 

711—Constitution and laws of association held not to render amount of Menets specified in 
certificate indefinite. Taylor v. _Security Ben. Assn. of Topeka, Kansas. 

§ 712. WHAT LAW GOVERNS 

712—Validity of by-law governed by law of state where association incorporated, and_bene- 
ficiary of one becoming member in another state cannot recover in violation of by-law 
valid in state of society’s domicile. Modern Woodmen of America v. Mixer. 

§ 713. APPLICATION AND ACCEPTANCE. 

713—Statute held only to require subjective examination of applicant for insurance in fraternal 
society to be signed and made part of insurance agreement. Fraterial beneficiary associa- 
tion held to have complied with statutory requirements in admitting applicant to beneficial 
membership. Taylor v. Security Ben. Assn. of Topeka, Kansas. (Mo. 

§ 716. CHARTER OR ARTICLES OF INCORPORATION AS PART OF CONTRACT. 

716—Fraternal beneficiary society law is part of every certificate holder’s contract. State ex rel 
National Council of Knights and Ladies of Security v. Allen. (Mo.) 

§ 717. CONSTITUTION, BY-LAWS, OR RULES "AS PART OF CONTRACT. 

§ 718. —— EXISTING PROVISIONS. 

718—By-laws of benefit association forming part of policy are enforceable and binding, if rea- 
sonable. Mays v. Sovereign Camp, W. O. W.  (Tenn.) 

718—Duty of assured to acquaint herself with by-laws made part of certificate. 
v. Home Benefit Assn. of fn ine et al. (Texas) 

§ 722. VALIDITY IN GENE 

722—Provision denying recovery va Y einialiainits of insured in absence of proof of actual 
death until expiration of life expectancy not against public policy. Mays v. Sovereign 
Camp W. O. W.. (Tenn.) 

$ 724. "ESTOPPEL OR clas AS TO DEFECTS OR OBJECTIONS. 

a2 n genera 

724(1)—Association held estopped to assert defense of ultra vires to endowment contract. 
Association estopped to assert defense of ultra vires to endowment contract. Marshall v. 
Knights of the Maccabees of the World. (Mo.) 

724(1)—Fraternal society _ estopped from a ultra vires as to contract beyond its 
statutory powers. Schell v. Grand Lodge, A. O. U. W.  (Nebr.).........cccecesecees 

$ 726. CONSTRUCTION AND OPERATION IN GENERAL. 

726—“Actual death’”’ of insured held to mean physical death as distinguished from presumptive 
death. Mays v. Sovereign Camp W. O. W.. (Tenn.) 

(Cc) DUES AND ASSESSMENTS. 


§ 733. POWER AND DUTY TO MAKE ASSESSMENT. 

733—Assessment of death benefit by secretary held legal in view of provisions of constitution 
and by-laws. Tennison v. Home Benefit Assn. of Hill County et al. (Texas) 

§ 734. LIABILITY TO ASSESSMENT 

734—Contention that Association had sufficient funds paid by assured to cover delinquent 
assessment held without merit. Tennison v. Home Benefit Assn. of Hill County et al. 
(Texas) 

(D) FORFEITURE OR SUSPENSION. 


$ 755. ESTOPPEL OR WAIVER AFFECTING RIGHT OF FORFEITURE. 
. Powers of officers and agents. 
755(2)—Record keeper held agent of association in collecting and forwarding dues notwith- 
standing provision in by-laws. The Maccabees v. Johnson. (Texas) 
(4). Custom and course of dealing. 
755(4)—Forfeiture for delinquent payment of dues held waived by acceptance of overdue 
payments through agent. The Maccabees v. Johnson. (Texas) 
$ 758. REINSTATEMENT. 
759. ~— RIGHT IN GENERAL. ; , 
759—Benefit society not liable for benefits accruing after forfeiture, unless terms of reinstate- 
ment are complied with. Fraternal Brotherhood v. Grijalva. (Ariz.) 
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§ 761. HEALTH AND CONDITION OF INSURED. 

761—Warranty of good health by tender of past-due assessments not affected by statute as to 
waiver of prompt payment by acceptance thereof. Requirement of good health and 
warranty thereof as condition of reinstatement of lapsed certificate not unreasonable. 
Certificate not reinstated by insured’s payment of delinquent premiums while confined to 
a fatal diseases, with insurer’s knowledge. Fraternal Brotherhood v. Grijalva. 

riz. 

§ 763. —— WAIVER OF OBJECTIONS. 

763—Bound by reinstatement of member by local camp, though in violation of by-laws. 
Requirement that reinstated member remain in good health for 30 days held waived. 
Sovereign Camp, W. O. W., v. Hines. (Tex.) 

(E) BENEFICIARIES AND BENEFITS, 


§ 766. STATUS OF BENEFICIARIES IN GENERAL. 
766—Claim under certificate in fraternal beneficiary society is personal right, and not lien upon 
specific property. Benefit certicate in fraternal beneciary society, held not a res, but 
merely evidence of obligation of society claim of heirs against society under benefit cer- 
tificate held personal enforceable, transitory. Austin v. v. Royal League. (IIll.) 
§ 768. PERSONS WHO MAY BE BENEFICIARIES 
§ 770. STATUTORY PROVISIONS. 
770—Husband may not substitute improper beneficiary in place of lawful wife. Andrews 
at A Goeetip Grand Lodge of North Carolina Free and Accepted Order of Masons 
(N. 
777. INVALID OR INEFFECTIVE DESIGNATION. 
77—Jurisdiction over heirs of insured necessary to adjudicate claim of ineligible beneficiary 
for reimbursement of assessments. Jurisdiction of parties entitled to payment necessary 
as condition to decree reimbursing ineligible certificate holder. Ineligible beneficiary in 
certificate of fraternal benefit society entitled to reimbursement of assessments paid in good 
faith. Austin v. Royal League.  (IIll.) 
§ 779. CHANGE OF BENEFICIARY. 
§ 780. RIGHT TO CHANGE IN GENERAL. 
780—One designated beneficiary after statute making her improper beneficiary could_ not 
take advantage of any vested rights in policy issued before statute. Andrews v. Most 
<n Grand Lodge of North Carolina Free and Accepted Masons (N. Car.).... 
§ —— VESTED INTEREST OF BENEFICIARY. 
783 Benchciary under fraternal benefit insurance certificate has no vested interest, but 
mere expectancy. Hunsucker v. Modern Brotherhood of America et al. (Tex.)...... 
783—Beneficiary of policy in fraternal benefit association held not to have vester interest. 
Supreme Home of Ancient order of Pilgrims v. Price. (Tex.)...........ceeeeeeee 
§ 784. MODE OF CHANGING DESIGNATION. 
(1). In general. 
784(1)—Attem ted change of beneficiary under fraternal benefit certificate not complying with 
by-laws held ineffective. Orcutt v. Modern Woodmen of America et al: (N. Y.) 
784(1)—That application for change of beneficiaries not addressed to designated officer held 
immaterial. Supreme Home of Ancient Order of Pilgrims v. Price. (Tex.) 
(2). Death of member before change is completed. 
ee equity will treat new benefit certificate as issued, where insured has done 
all i oie & epwer to change beneficiary, stated. Orcutt v. Modern Woodmen of America 
et ey ( 
$002) nAcpsletmenn, several days before death of insured, "of second beneficiary to share in 
policy in fraternal benefit society valid. Supreme Home of Ancient Order of Pilgrims 
v. Price. (Tex.) 
(6). Who may make objection. 
784(6)—Beneficiary under prior certificate could not complain of irregularity in issuance of 
new certificate, where insurance association did not question its validity. Hunsucker 
v.' Meders Beotherhood of Amerton ct a). CUED «oo cceie dae ceca teces cmpoecsesees 
§ 799. INTEREST AND AMOUNT OF BENEFITS. 
799—Interest charged on money due beneficiary * deceased member from time of proof 
of loss, and not death. Sovereign Camp, W. O. W., v. Hines. (Tex.) 
§ 800. DAMAGES FOR REFUSAL OF BAYMENTS, 
800—Statute relating to claim for penalty and attorney fees held not applicable to mutual 
benefit associations. Thetford v. Modern Woodmen of America. (Texas) 
(F) ACTIONS FOR BENEFITS. 
§ 803. PROVISIONS OF CHARTER, BY-LAWS, OR CERTIFICATE OF MEMBERSHIP. 
§ 805. ——-RESORT TO COURTS FOR SETTLEMENT OF DISPUTES. 
(1). In general. 
805(1)—Member of Fraternal Benefit Society suspended for violation of reasonable by-law 
must pursue remedy provided by society for review of suspension, if such remedy is rea- 
— and adequate before resort to courts. Smith v. Smith Slavonic Catholic Union. 
CW. Va.) 
§ 809. DEFENSES. 
809—Tender of premiums paid unnecessa:y to set up defense of breach of warranty. wee v. 
Security a a of Topeka, Kansas. (Mo.) 
$ 813. PARTIE 
813—Wife, rate ‘as beneficiary, entitled rather than administratrix. Andrews v. Most 
; Worshi ie See Lodge of North Carolina Free and Accepted Order of Masons (N. Car.) 
816. E NCE 
§ 817. —— PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 
817(1)—Burden of defendant, where pleading special defenses inferentially omens - 
plaint and seeking to avoid by reason of special matter. Sovereign Camp, W WV. 
Gay. (Ala.) 
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§ 818. —— ADMISSIBILITY. 
(1) In general. 
818(1)—Original policy properly admitted, where substituted policy made out to improper 


beneficiary. Andrews v. Most Worshipful Lodge of North Carolina Free and Accepted 
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SURETY INDEX 


ACCORD AND SATISFACTION—To constitute accord and satisfaction there must be 
new contract, with usual essentials when defendant not asked to agree to supposed settle- 
ment, as to ‘which gg | suffered not detriment, there was no accord and satisfaction. 
Imperial Elevated v. Hartford Accident & Indemnity Co. (Minn.) 

AGENCY—Principal bound by apparent authority as to third person acting in ignorance 
of limitations on agent’s authority. Maryland Casualty v. Moon et al. (Mich. 

ALTERATION—Payments made to building contractor in excess of amount required by 
contract to be withheld, held not an alteration ot contract but a violation thereof. Com- 
mercial Casualty Ins. Co. v. Durham County. (N. C.) 

APPEAL BOND—Surety on appeal bond held not discharged from liability by reversal a 
judgment as to one of principals. Probst v. Massachusetts Bonding & Ins. Co. (Mich.).. 

ALTERATIONS—Alterations made in building contract binding on surety unless so exten- 
sive as to amount to a departure from original contract. Roberts v. Security Trust & 
Sees: OM ME RE, COMED, us. op 0:5 Aviais, cad con ck ga grandhe Sia sd eee e Reed abd eule eae 

ATTORNEY’S FEES—Commission merchant’s bond held within statute authorizing taxa- 
one attorney’s fees as costs. Swisher v. Fidelity & Casualty Co. of New York. 


1074 


(N 
BAIL—Surety held liable, though there was no term held at time specified. 


v. Duke. (Washington, 


) 

BAIL BOND—Dismissal of prosecution held discharge of surety on bail bond, notwith- 
standing filing of new information charging same otfense. State v. Fidelity & Deposit 
Co. of Maryland. (Wash.) 

BANKRUPTCY—Appointment of receiver for bankrupt road contractors’ equipment ns 
used by bankrupts’ surety in Fs eee work held not abuse of discretion. Southern 
Surety Co. v. Maxwell. (U. S. 

BANKRUPTCY—Insolvency of anaes agent failing to remit collected premiums no 
defense in action on bond, where agent mingled such funds with his own without knowl- 
edge of principal. National Surety Co. v. McCutcheon. (Tex.) 

BILLS AND NOTES—Holder of note given for antecedent debt is holder for value. 
Surety company held not holder for value of note in ee of creditor’s claim. Ameri- 
can Surety Co. of N. Y. v. Palmer. (N. Y.) 

CANCELLATION—Statute requiring bonding a any to" give written statement of ground 
for cancellation or refusal to renew bond, held sae to constitutional objections. Fidelity 
& Deposit Co. of Maryland v. Pence. 

CANCELLATIONS—Recovery from discharge agent of commission on cancelled policies 
did not require showing of validity of cancellations, unless terms of policies necessitated 
such showing. National Detew Fire San. Oo. Wi Fee, CRD sa ccccsccsenasconenehace 1088 

COMMISSION—When insurer returns to insured unearned portion of premium paid on 
cancelled policy, insurer’s agent entitled to retain commission only on amount of premium 
retained by insurer. National Union Fire Ins. Co. v. Nevils. (Mo.)..........+..++.. 1088 

COMMISSION MERCHANT’S BOND—Consignment of grain to commission merchant to 
be stored and sold on direction by consignor is within protection of statutory bond. 
Swisher v. Fidelity & Casualty Co. of New York. (Neb.)........ccsccccccccvccccceces 897 

COMPLETION OF WORK—Owner’s refusal to pay installment to building contractor 
held not to release sureties who completed contract and received subsequent payments. 
Senter: e SNO. ” RE OMIIRUT ois, <'n.4 dtien.a, ds Cag ONh Ute hewn wk na rece bee cate eaaad octet 1069 

CONSTITUTIONALITY—Statute requiring bonding company to give written statement of 
ground for cancellation or refusal to renew bond, held subject to constitutional objec- 
tions. Fidelity & Deposit Co. of Maryland v. Pence. (Texas) 722 

CONTEMPT—Recovery against surety on bond given on appeal from judgment adjudicating 
principal in contem Pp. for failure to pay maintenance for children held limited to amount 
due on rendition of judgment, with interest and costs. Maryland Casualty Co. v. Kerr, s08 
Ind. 

CONTRACT BOND—Petition in suit by Federal agent in charge of railroads for breach’ 
of contract held defective for failure to allege that work was completed according to con- 
tract. Massachusetts Bonding & Ins. Co. v. Davis. (Texas) 

CONTRACTOR’S BOND—“laim for rent, depreciation and redelivery of steam shovel not 
claim for “Labor or Material’? within road contractor’s bond. State for use of Gwyns 
Falls Quarry Co. v. National Surety Co. 

CONVERSION—Evidence held to show conversion of funds by treasurer. City of Pocatello 
Wi. une Ce ences Ce. COORD os 5 ong sds tnncnetas ewes ascancan <henss Sacha het hate ces 1083 

COVERAGE —Surety’s liability not extended by implication beyond expressed terms of his 
contract. Roberts v. Security & Savings Bank et al. (Calif) 

DEPOSITORY BOND—Suit by depositor against bank for cashier’s defalcations held_prop- 
erly joined with bank’s cross actions against cashier’s surety. National Surety Co. v. 
Atascosa Ice, Water & Light Co. (Texas) 





The Insurance Law Journal, Vol. 65 


DURESS—Evidence held to support verdict and finding that defendant’s agents obtained con- 
veyance of land and money from plaintiffs by duress. Quinn v. United States Fidelity 
& Guaranty Co. (Minn.) 

EMBEZZLEMENT —FEvidence of embezzlement by bank cashier held sufficient to go to 
jeer feptmenesd & Merchants’ State Bank of New York Mills, v. National Surety Co. 

inn. 

EVIDENCE—Evidence of embezzlement by bank cashier held sufficient to go to jury. 
Farmers’ & Merchants’ State Bank of New York Mills v. National Surety Co. (Minn.).. 

EXECUTOR’S BOND—Demurrer to answer that defendant held property of decedent as 
result of pledge executed by four of six devisees individually held properly sustained; 
pledging decedent's property by agreement executed by four of six Savion individually 
eat wrongful misappropriation. Samels et al. v. Hartford Accident & Indemnity Co. 
( Minn.) 

EXPENSE—Reasonable attorney’s fees and expenses incurred by surety sued on appeal bond 
held for jury. United States Fidelity & Guaranty Co. v. Holcomb. (Tex.) 

FIDELITY BOND—Obtaining advances on consignment of grain held to constitute breach 
of commission merchant’s bond though loss not discovered during term. Swisher v. 
Peace a Cutouts (as of Pew Werk. CHB so: o.0's canacwnscpacvebsidtasoibdeheweuce 

FIDELITY BOND —Board of bank directors should procure and file surety bonds insuring 
ng own fidelity as officers and employees. McIntosh v. American Surety Co. 

ak.) 

FINDINGS—Special finding, to prevail over general verdict, must be irreconcilably 
inconsistent with it; special finding decedent was guilty of negligence contributing in- 
directly to injury held not inconsistent with general verdict. State ex rel. Myles v. 
American Surety Co. of New York. (W. Va.) 

FORGERY—Bond to indemnify purchaser of notes and conditional sales agreements held 
not to protect against forgery of notes by seller of automobile. Harry M. Lasker, wee 
v. National Surety Co. (N. Y.) es 

FORGERY—Conviction of drawee for forgery of ‘bills of lading substituted for genuine 
bills attached to draft held not conclusive that bank’s loss was effected by means of 
forgery. Ocean Accident & Guaranty Corp. v. Old Natl. Bank. (U. S.) 

FRAU D—Insurance agent’s failure to remit collected premiums held to constitute “fraud” and 
— within meaning of indemnity bond. National Surety Co. v. McCutcheon. 

ex.) oe 

INDEMNITY—Stipulation in application for surety bond as to conclusiveness of evidence 
as to fact and extent of applicants liability, held not void as contrary to public policy. 
Fidelity & Casualty Co. of New York v. Harrison. (Texas) 

INDEMNITY BOND—lInsurance agent’s failure to remit collected premiums held to -con- 
stitute “fraud” and “dishonesty” within meaning of indemnity bond. National Surety 
Co. v. McCutcheon. (Tex.) 

INDEMNITY AGREEMENT—Corporation, receiving benefit of other corporations ‘ultra 
vires contract estopped to question its validity. Corporation retaining benefit of in- 
demnity contract for unreasonable term after notice thereon held estopped to deny its 
ety. London & Lancashire Indemnity of America v. Fairbanks Steam Shovel Co. 
(Ohio. ) 

INSOLVENCY—Surety company liable for loss assumed by it under’ bonds “Be? adjudica- 
tion of its insolvency. Fidelity & Deposit Co. of Maryland v. Poe et al. 

INSTRUCTIONS 
held proper. Farmers’ & Merchants’ State Bank of Morgan v. Fidelity & Deposit c 
of Maryland. (Minn.) 

JOINDER—To authorize joinder causes of action must affect different defendants in such 
ree se | to create joint or common liability. Southern Surety Co. v. Patterson Steel 

0. 

JOINT AND SEVERAL LIABILITY—Sureties held jointly and severally liable for 
full amount of bond. Maryland Casualty Co. v. Moon et al. (Mich.)..............+-- 

JOINT AND SEVERAL LIABILITY—Principal giving joint and several undertaking 
held equally liable thereon with surety for breach of conditions although he had not 
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signed it. City of Pocatello v. Fidelity & Deposit Co. (Ida.).........cesececcsvccees 1083 


JUDICIAL BOND—Obligation invalid as between original party because of lack of con- 
sideration will not bind surety. Surety on judicial bond executed by State, invalid 
because of lack of consideration, is not bound thereby. Brown v. American Surety Co. 
of New York. (Okla.) 

JURISDICTION—Jurisdiction of Federal Courts; Diversity of citizenship. Jurisdiction’ of 
Federal Court cannot be ousted by extraneous agreement between defendant and another. 
Admission of indemnitor to defend cannot violate jurisdiction once attached. Cohen v. 
Maryland Casualty Co. A 

JURISDICTION—Suit by bankruptcy trustee for possession of steam shovels used. by bank- 
rupts’ surety held within jurisdiction of Federal Court for diversity of citizenship. 
Beathern Surety Co. v. Maswet.' CU. B.) 202 .0ccscsvecivcsedese 

KNOWLEDGE—Whether statement that —_ of elevator had honestly accounted for 

operty was misrepresentation increasing risk of loss held question for jury. 
Taree’ Elevator Co. v. Fidelity & Deposit Co. of Maryland. (Minn.) 

KNOWLEDGE—Bank taking part in procuring bonds for employees by answering ques- 
tions has duty to disclose any knowledge of defaults. McIntosh v. American Surety Co. 
(No. Dak.) 


LIABILITY OF SURETY—Casualty company held bound by surety bond executed . 
its agent with apparent scope of his authority. Maryland Casualty Co. v. Moon et a 
(Mich.) 

LIMITATION OF ACTION—Statute as to accrual of cause of action for fraud iid ° 
applicable to suit against surety for principal’s fraud in sale of stock. Suit for fraud 
in sale of stock not barred by oe where action at law brought within twelve 


months after discovery of fraud. National Surety Co. v. Coleman. (Ala.) 
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LIMITATION OF ACTION—Suit on surety’s covenant in contract for park improvement 
work held barred by limitation. Kansas City, to Use of Ingalls Stone Co. v. New Amster- 
dam Casualty Co. (Mo.) 

MATERIAL—Claim for rent, depreciation and redelivery of steam shovel not claim for 
“Labor or Material’ within road contractor’s bond. State for use of Gwyns Falls Quarry 
Co. v. National Surety Co. (Md.) 

MATERIAL—Seller of tools and appliances used in construction to subcontractor not 
entitled to recovery on — contractors bond. Heltzel Steel Form & Iron Co. v. 
Fidelity & Deposit Co. (Ark 

MATERIALMAN—Bond to pay Gites furnishing labor or materials used in public works 
does not cover accounts for groceries and merchandise furnished commissary operated in 
aid of work, but for profit, in view of sale to others than laborers. Watkins et al. v. 


United States Fidelity & Gunranty Co. © CORIGG) oc cc ccc sccctcccnecnccnsentendsceeus 207 


MECHANICS’ LIENS-—Surety on building contractor’s bond, undertaking to complete build- 
ing, required to deliver building to owner free of liens. Surety liable for amount paid 


at its request to discharge claim. Mazzera v. Ramsey. (Calif.)..............0ee0e. 1069 


MISREPRESENTATION—Bonding company held not liable to bank on bonds given in 
reliance on false representation. Duke v. Fidelity & Deposit Co. of Maryland. (U. S.). 

MISREPRESENTATION—Banking corporation held bound by false representation by 
bank officers. If concealments and misrepresentation for which employer is —— 
affect surety’s liability, surety’s are released. McIntosh v. American Surety Co. 


Dak.) 

MISTAKE—When both parties to bank depository bond are under mutual mistake as to 
existence of material facts, there is no contract. Union Life & Accident Ins. Co. of 
Lincoln, Neb., v. American Surety Co. of New York. (Neb. 

NEGLIGENC E— Special finding, to prevail over general verdict, must be irreconcilably 
inconsistent with it; special finding decedent was guilty of negligence contributing in- 
directly to injury held not inconsistent with general verdict. State ex rel. v. Myles 
v. American Surety Co. of New York. (W. Va. 

NOTICE—Failure of obligee to notify surety company of defaults of principal held to relieve 
company from liability. New Amsterdam Casualty Co. v. Central Nat. Fire Ins. 
PARTIES—If remedy sought is against a surety, principal and all cosureties should be 

joined. National Surety Co. v. Coleman. (Ala. 

PAYMENT—Obligation under indemnity bond held discharged by principal's payment. 
Hopkins v. National Surety Co. (La.) 

PAYMENT OUTSIDE BOND—Payments made to building contractor in excess of amount 


specified in contract relieves surety from liability on such amount. Commercial Casualty 
Ins. Co. v. Durham County. (N 


PAYMENT OUTSIDE BOND—Owner’s premature payment of installment to building 
contractor held not to have released sureties who completed contract and received subse- 
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quent installments. Mazera v. Ramsey. (Calif.)........ecesec eee enereseeeeeteeeeses 1069 


PLEADING—On failure of complaint in action on bond of deputy sheriff to show loss, 
oneeeet on pleadings for defendant held proper. Johnson v. American Surety Co. of 
New York. (Minn.) 

RECOVERY, RIGHT OF—One who has sold and transferred certificate of deposit is not 
thereafter depositor within bank depository bond because of liability as indorser on cer- 
tificate. Union Life & Accident Ins. Co. of Lincoln, Neb., v. American Surety Co. of 
New York. (Neb.) 

RECOVERY, RIGHT OF—Bank and state bank superintendent may properly join in 
action on bond given for benefit of bank and running to superintendent. Harriet State 
Bank v. Samels. (Minn.) 

REINSURANCE-—Surety company as reinsurer of originating surety, held not entitled to 
set off amount owing by cosurety to originating surety by virtue of part reinsurance agree- 
ment. Fidelity & Deposit Co. of Maryland v. Poe et al. (Md. 

RELEASE OF SURETY—Denial of limitation of shipowner’s liability held not to release 
ey - a Por Hartford Accident & Indemnity Co. of Hartford v. Southern Pac. 

‘o. et al. - §.) 
RENEWAL—Receipt of annual premium on indemnity bond held to serve only to expend 


for new period of time indemnity provided by original bond. State et rel Freeling v. 
New Amsterdam Casualty Co. (Okla.) 


SETTLEMEN NT—Defendant’s settlement with insured’s trustee in bankruptcy held not to 
destroy insurer’s cause of action against defendant. Defendant’s settlement regarded as 
made subject to rights of insurer by wav « subrogation. Ocean Accident & Guaranty 
Corp. v. Hooker Electro-Chemical Co. (N. 

SETTLEMENT—FEvidence of settlement auraiin bank and cashier’s surety held to establish 
prima facie case in surety’s action against cashier. Branham v. Fidelity & Deposit Co. 
of Maryland. C.) 

SHERIFF’S BOND—On failure of complaint in action on bond of deputy sheriff to show 
loss, a on pleadings for defendant held proper. Johnson v. American Surety Co. 
of New York. (Minn,) 

STATUTORY omen VIBLONS Statue requiring bonding company to give written state- 
ment of ground for cancellation or refusal to renew bond, held subject to constitutional 
objection. Fidelity & Deposit Co. of Maryland v. Pence. (Texas) 

SUBCONTRACTOR—Seller of tools and appliances used in construction to subcontractor 
not entitled to recovery on principal contractors bond. MHeltzel Steel Form & Iron 
Co. v. Fidelity & Deposit Co. (Ark.) 

SUBROGATION—jnsurer paying claims against insured for damages entitled to be sub- 
rogated to insured’s rights against wrongdoer. Ocean Accident. Guaranty Corp. v. 
Hooker Electro-Chemical Co. (N. Y.) 
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SUBROGATION—Judgment in beneficiary’s suit against surety on executor’s bond held ‘not 
res judicata in surety’s action based on subrogation to rights of beneficiary. —_ 
Surety Co. of New York v. White et al. (Va.) 

SUBROGATION—Surety held not subrogated to —— of obligee before payment to ‘atter. 
American Surety Co. of N. Y. v. Palmer. (N. 

SUBSTITUTION OF SURETY—Trial judge held unauthorized to order substitutian of 
surety without notice to obligee after determination of case. American Surety Co. 
New York v. Ricks. (Ga.) 

THEF'T—Substitution of fictitious bills of ladin for genuine bills ‘attached to drafts during 
inspection by drawee’s bookkeeper held “theft” oT indemnity bond. Ocean Accident 
& Guaranty Corp. v. Old Natl. Bank. (U. S. as 

VARIATION OF RISK—Any change made in requirements if undertaking | in matters of 
substance, without consent of yaad extinguishes his liability. Roberts v. Security Trust 
& Savings Bank et al. (Calif. 

WAIVER—Finding that demined statement of loss was waived held warranted. 
Farmers’ Elevator Co. v. Fidelity & ae Co. of Maryland. (Minn.) 

WAIVER—Statute for benefit of principal requiring surety to state reasons for cancellation 
or refusal to renew bond may be waived by principal. Fidelity & Deposit Co. of we 
land vy. Pence. (Texas) 
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